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CHAPTER ES.
Executive Summary

The Commonwealth of Pennsylvania’s (The Commonwealth’s) Department of General Services
(DGS) retained BBC Research & Consulting (BBC) to conduct a disparity study to help inform the
agency’s implementation of the Small Diverse Business (SDB) Program. The primary objective of
the SDB Program is to encourage the participation of minority-owned businesses, woman-
owned businesses, veteran-owned businesses, service disabled veteran-owned businesses,
lesbian/gay/bisexual/transgender (LGBT)-owned businesses, and disabled-owned businesses
(referred to collectively as small diverse businesses or SDBs) in Commonwealth contracting.!2 To
do so, the program comprises various measures to encourage the participation of small diverse
businesses, including both race- and gender-neutral measures and, to a small extent, race- and
gender-conscious measures. Race-neutral and gender-neutral measures are measures that are
designed to encourage the participation of all small businesses in Commonwealth contracting. In
contrast, race- and gender-conscious measures are designed specifically to encourage the
participation of minority- and woman-owned businesses in Commonwealth contracting.

As part of the disparity study, BBC assessed whether there were any disparities between:

m  The percentage of contracting dollars (including subcontract dollars) that different groups
of SDBs received on Commonwealth construction, professional services, and goods and
support services contracts awarded between July 1, 2011 and June 30, 2016 (i.e,,
utilization); and

m  The percentage of construction, professional services, and goods and support services
contracting dollars that those businesses might be expected to receive based on their
availability to perform specific types and sizes of Commonwealth prime contracts and
subcontracts (i.e., availability).

The disparity study also examined other quantitative and qualitative information related to:

m  The legal framework surrounding DGS’s implementation of the SDB Program;

m  Local marketplace conditions for different groups of SDBs; and

m  Contracting practices and business assistance programs that DGS currently has in place.
DGS could use information from the study to help refine its implementation of the SDB Program,

including setting an overall aspirational goal for the participation of small diverse businesses in
Commonwealth contracting; determining which program measures to use to encourage the

1“Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.

2In the context of this report, all references to “Commonwealth contracts” and “Commonwealth contracting” refer to those
construction; professional services; and goods and support services prime contracts and subcontracts awarded by an executive
or independent agency (except for contracts related to horizontal construction for highways and bridges).
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participation of SDBs in Commonwealth contracting; and, if appropriate, determining which
racial/ethnic and gender groups, if any, would be eligible to participate in race- and gender-
conscious program measures.

BBC summarizes key information from the 2018 Commonwealth of Pennsylvania Disparity
Study in five parts:

Analyses in the disparity study;

Availability analysis results;

Utilization analysis results;

Disparity analysis results; and

m o 0w >

Program implementation.

A. Analyses in the Disparity Study

Along with measuring disparities between the participation and availability of different groups
of diverse businesses in Commonwealth contracts, BBC also examined other quantitative and
qualitative information related to DGS’s implementation of the SDB Program:

m  The study team conducted an analysis of federal regulations, case law, and other
information to guide the methodology for the disparity study. The analysis included a
review of federal, state, and local requirements related to diverse business programs
(see Chapter 2 and Appendix B).

m  BBC conducted quantitative analyses of the success of diverse individuals and businesses
throughout Pennsylvania, which the study team identified as the relevant geographic
market area for the disparity study. In addition, the study team collected qualitative
information about potential barriers that diverse individuals and businesses face in the
local marketplace through in-depth interviews, telephone surveys, public meetings, and
written testimony (see Chapter 3, Appendix C, and Appendix D).

m  BBC analyzed the percentage of relevant Commonwealth contracting dollars that minority-
owned businesses, woman-owned businesses, and other diverse businesses are available to
perform. That analysis was based on telephone surveys that the study team completed with
nearly 3,500 businesses that work in industries related to the specific types of construction,
professional services, and goods and support services contracts that DGS awards (see
Chapter 5 and Appendix E).

m  BBC analyzed the dollars that minority-owned businesses, woman-owned businesses, and
other diverse businesses received on nearly 50,000 Commonwealth construction,
professional services, and goods and support services contracts awarded between July 1,
2011 and June 30, 2016 (i.e., the study period) (see Chapter 6).

m  BBC examined whether there were any disparities between the participation and
availability of minority-owned businesses, woman-owned businesses, and other diverse
businesses on Commonwealth construction, professional services, and goods and support
services contracts awarded during the study period (see Chapter 7).
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m  BBCreviewed DGS’s current contracting practices, business development programs, and
SDB program measures and provided guidance related to additional program options and
possible refinements to those practices and measures (see Chapters 8 and 9).

B. Availability Analysis Results

BBC used a custom census approach to analyze the availability of diverse businesses that are
ready, willing, and able to perform on Commonwealth construction, professional services, and
goods and support services prime contracts and subcontracts that DGS awards. BBC’s approach
relied on information from extensive surveys that the study team conducted with potentially
available businesses located in Pennsylvania that perform work within relevant subindustries.
That approach allowed BBC to develop a representative, unbiased, and statistically-valid
database of potentially available businesses and estimate the availability of minority-owned
businesses, woman-owned businesses, and other diverse businesses in an accurate, statistically-
valid manner.

Minority-and woman-owned businesses. BBC examined the availability of minority- and
woman-owned businesses for various contracts sets to assess the degree to which they are
ready, willing, and able to perform various types of Commonwealth work.

Overall. Figure ES-1 presents overall dollar-weighted availability estimates for minority- and
woman-owned businesses by racial/ethnic and gender group for the construction, professional
services, and goods and support services prime contracts and subcontracts that DGS awarded
between July 1, 2011 and June 30, 2016. Overall, the availability of minority- and woman-owned
businesses for those contracts is 22.1 percent. In other words, one would expect minority- and
woman-owned businesses to receive 22.1 percent of the contracting dollars that DGS awards
based on their availability for that work. Non-Hispanic white woman-owned businesses (10.6%)
and Asian American-owned businesses (4.9%) exhibited the highest availability among all
groups.

Figure ES-1. Busi Availability %
Availability estimates by racial/ethnic and L PRI

ender grou
& g P Asian American-owned 49 %
Note: Black American-owned 43 %
Numbers rounded to nearest tenth of 1 percent and thus may not Hispanic American-owned 2.0 %
sum exactly to totals. Native American-owned 0.4 %
For more detail and results by group, see Figure F-2 in Appendix F. Non-Hispanic white woman-owned 10.6 %
Source: Total Minority- and Woman-owned 221 %

BBC Research & Consulting availability analysis.

Contract role. Figure ES-2 presents availability estimates for minority- and woman-owned
businesses separately for prime contracts and subcontracts. As shown in Figure ES-2, the
availability of minority- and woman-owned businesses considered together is comparable
between Commonwealth prime contracts (22.2%) and subcontracts (21.4%). The vast majority
of contracting dollars that DGS awarded during the study period were associated with prime
contracts.
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Figure ES-2.
Availability estimates by

Contract role

contract role Prime
Business group contracts Subcontracts
Note:
Numbers rounded to nearest tenth of 1 percent Asian American-owned 51% 19 %
and thus may not sum exactly to totals. Black American-owned 4.5 % 1.4 %
For more detail, see Figures F-8 and F-9 in Hispanic American-owned 21 % 0.5 %
Appendix F. i i
Native American-owned 0.4 % 0.1%
Source: Non-Hispanic white woman-owned 10.2 % 17.4 %
BBC Research & Consulting availability analysis. Total Minority- and Woman-owned 222 % 214 %

Industry. Figure ES-3 presents availability estimates for minority- and woman-owned
businesses for each relevant industry. As shown in Figure ES-3, the availability of minority- and
woman-owned businesses considered together is highest for the Commonwealth’s goods and
support services contracts (31.1%) and lowest for construction contracts (9.7%).

Figure ES-3.
Availability estimates by industry

Industry
Goods and support

Business group Construction Professional services services
Asian American-owned 0.1% 4.8 % 13.5 %
Black American-owned 04 % 7.7 % 13 %
Hispanic American-owned 11 % 05 % 79 %
Native American-owned 0.0 % 0.6 % 03 %
Non-Hispanic white woman-owned ﬁ% ﬂ% ﬁ%

Total Minority- and Woman-owned 9.7 % 26.6 % 31.1 %

Note: Numbers rounded to nearest tenth of 1 percent and thus may not sum exactly to totals.
For more detail and results by group, see Figures F-5, F-6, and F-7 in Appendix F.

Source: BBC Research & Consulting availability analysis.

Veteran-owned businesses. BBC also separately examined the availability of veteran-owned
businesses for Commonwealth construction, professional services, and goods and support
services contracts. Overall, the availability of veteran-owned businesses for the Commonwealth’s
contracts and procurements is 4.6 percent.

Disabled-owned businesses. Similarly, BBC examined the overall availability of disabled-
owned businesses for Commonwealth work. The availability analysis indicated that the
availability of disabled-owned businesses for the contracts and procurements that DGS awards is
2.5 percent.

LGBT-owned businesses. Finally, BBC also separately examined the availability of LGBT-
owned businesses for Commonwealth contracts and procurements. Overall, the availability of
LGBT-owned businesses for that work is 1.7 percent.
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C. Utilization Analysis Results

BBC measured the participation of minority- and woman-owned businesses and other diverse
businesses in Commonwealth contracting in terms of utilization—the percentage of dollars that
diverse businesses received on Commonwealth prime contracts and subcontracts during the
study period.

Minority-and woman-owned businesses. BBC examined the participation of minority- and
woman-owned businesses for various sets of contracts that DGS awarded during the study
period. The study team assessed the participation of all of those businesses considered together
and separately for each relevant racial/ethnic and gender group.

Overall. Figure ES-4 presents the percentage of contracting dollars that minority- and woman-
owned businesses considered together received on construction, professional services, and
goods and support services contracts and procurements that DGS awarded during the study
period (including both prime contracts and subcontracts). As shown in Figure ES-4, overall,
minority- and woman-owned businesses considered together received 4.5 percent of the
relevant contracting dollars that DGS awarded during the study period. Minority- and woman-
owned businesses that were certified as SDBs received 3.3 percent of those dollars. Non-
Hispanic white woman-owned businesses (2.5%) and Asian American-owned businesses (1.0%)
exhibited higher levels of participation on Commonwealth contracts than all other minority- and
woman-owned groups.

Figure ES-4. .
Overall utilization results Utilization %

Note: Minority- and Woman-owned
H 1 - 0,
Numbers rounded to nearest tenth of 1 percent. Numbers may not add Asian American-owned 1.0%
to totals. Black American-owned 0.7 %
For more detail, see Figure F-2 in Appendix F. Hispanic American-owned 0.2 %
Native American-owned 0.0 %
Source: X X .
) L ) Non-Hispanic white woman-owned 25 %
BBC Research & Consulting utilization analysis. K ) —_—
Total Minority- and Woman-owned 45 %
SDBs
Asian American-owned 1.0 %
Black American-owned 0.6 %
Hispanic American-owned 0.1%
Native American-owned 0.0 %
Non-Hispanic white woman-owned 1.6 %
Total SDBs 33%

Contract role. Figure ES-5 presents utilization results for minority- and woman-owned
businesses separately for prime contracts and subcontracts. As shown in Figure ES-5, the
participation of minority- and woman-owned businesses considered together was much higher
in Commonwealth subcontracts (30.3%) than in prime contracts (3.0%). However, the vast
majority of contracting dollars that the Commonwealth awarded during the study period were
associated with prime contracts.
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Figure ES-5.
Utilization results by
contract role

Contract role
Prime

Business group contracts  Subcontracts

Numbers rounded to nearest tenth of 1 percent.

Numbers may not add to totals. Asian American-owned 03 % 12.7 %
For more detail, see Figures F-8 and F-9 in Black American-owned 0.6 % 23 %
Appendix F. Hispanic American-owned 01% 1.5 %
Native American-owned 0.0 % 0.2 %

Source:

Wi - - _ 9 9

BBC Research & Consulting utilization analysis. Non-Hispanic white woman-owned _1'9 % _13'6 %
Total Minority- and Woman-owned 3.0% 30.3 %

Industry. Figure ES-6 presents utilization results for minority- and woman-owned businesses by
relevant industry: construction, professional services, and goods and services. As shown in
Figure ES-6, the participation of minority- and woman-owned businesses considered together
was highest in the Commonwealth’s professional services contracts (6.0%) and lowest in goods
and support services contracts (2.2%).

Figure ES-6.
Utilization results by relevant industry

Industry
Goods and support
Business group Construction Professional services services
Asian American-owned 0.5 % 1.6 % 0.2 %
Black American-owned 03 % 1.0 % 0.6 %
Hispanic American-owned 0.1 % 03 % 0.0 %
Native American-owned 0.0 % 0.1% 0.0 %
Non-Hispanic white woman-owned 24 % 3.0% 14 %
Total Minority- and Woman-owned E% H% H%

Note: Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals.
For more detail, see Figures F-5, F-6, and F-7 in Appendix F.

Source: BBC Research & Consulting utilization analysis.

Veteran-owned businesses. BBC also separately examined the participation of veteran-
owned businesses in Commonwealth construction, professional services, and goods and support
services contracts. Overall, the participation of veteran-owned businesses for the
Commonwealth’s contracts and procurements was 0.8 percent.

Disabled-owned businesses. Similarly, BBC examined the participation of disabled-owned
businesses in Commonwealth work. The utilization analysis indicated that the participation of
disabled-owned businesses for the contracts and procurements that DGS awarded during the
study period was 0.3 percent.

LGBT-owned businesses. Finally, BBC also separately examined the participation of LGBT-
owned businesses for Commonwealth contracts and procurements. Overall, the participation of
LGBT-owned businesses for that work was 0.04 percent.
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D. Disparity Analysis Results

Although information about the participation of diverse businesses in Commonwealth contracts
is useful on its own, it is even more useful when it is compared with the level of participation
that might be expected based on those businesses’ availability for Commonwealth work. As part
of the disparity analysis, BBC compared the participation of diverse businesses in
Commonwealth prime contracts and subcontracts with the percentage of contract dollars that
those businesses might be expected to receive based on their availability for that work. BBC
calculated disparity indices for each relevant business group and for various contract sets by
dividing percent utilization by percent availability and multiplying by 100. A disparity index of
100 indicates an exact match between participation and availability for a particular group for a
particular contract set (referred to as parity). A disparity index of less than 100 indicates a
disparity between participation and availability. A disparity index of less than 80 indicates a
substantial disparity between participation and availability.

Minority-and woman-owned businesses. BBC examined the availability of minority- and
woman-owned businesses for various contracts sets to assess the degree to which they may
have been underutilized on various types of Commonwealth work.

Overall results. Figure ES-7 presents disparity indices for minority- and woman-owned
businesses for all relevant prime contracts and subcontracts that DGS awarded during the study
period. The line down the center of the graph shows a disparity index level of 100, which
indicates parity between participation and availability. Disparity indices of less than 100
indicate disparities between participation and availability (i.e., underutilization). For reference, a
line is also drawn at a disparity index level of 80, because some courts use 80 as the threshold
for what indicates a substantial disparity.

Figure ES-7. :
.g T All minority- and !
Disparity indices by Woman.owned 20 -
group
Note: Asian American-owned 21
For more detail, see Figure F-2
in Appendix F.
Black American-owned 17
Source:
B?C R?Sea"h sf Consulting Hispanic American-owned 10
disparity analysis.
Native American-owned 12
Non-Hispanic white 24
woman-owned
T T T I] T T T T

0 20 40 60 80 100 120 140 160 180 200

As shown in Figure ES-7, overall, the participation of minority- and woman-owned businesses in
contracts that DGS awarded during the study period was substantially lower than what one
might expect based on the availability of those businesses for that work. The disparity index of
20 indicates that minority- and woman-owned businesses received approximately $0.20 for
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every dollar that they might be expected to receive based on their availability for the relevant
prime contracts and subcontracts that DGS awarded during the study period. Disparity analysis
results by individual racial/ethnic and gender group indicated that all relevant groups exhibited
substantial disparities on DGS contracts and procurements.

Contract role. Subcontracts tend to be much smaller in size than prime contracts and, as a result,
are often more accessible than prime contracts to minority- and woman-owned businesses.
Thus, it might be reasonable to expect better outcomes for minority- and woman-owned
businesses on subcontracts than prime contracts. Figure ES-8 presents disparity indices for all
relevant racial/ethnic and gender groups separately for prime contracts and subcontracts. As
shown in Figure ES-8, minority- and woman-owned businesses considered together showed a
substantial disparity for prime contracts (disparity index of 13) but not for subcontracts
(disparity index of 142). Results for individual groups indicated that:

m  All groups showed substantial disparities for prime contracts.
m  Only non-Hispanic white woman-owned businesses showed a substantial disparity on

subcontracts (disparity index of 78).

Note that the vast majority of the dollars that the project team analyzed as part of the disparity
study were prime contract dollars.

Figure ES-8. B Prime contracts Subcontracts
Disparity indices for

prime contracts and All minority- and - 13
subcontracts woman-owned
142
Note:
For more detail, see Figures F-8 and I 6
F-9 in Appendix F. Asian American-owned
199
Source:
BBC Research & Consulting . 14
disparity analysis. Black American-owned
163
W s
Hispanic American-owned
199
K
Native American-owned
160
spanicwrie I °
Non-Hispanic white
woman-owned 78
T T T T T T T T T

0 20 40 60 80 100 120 140 160 180 200

Industry. BBC examined disparity analysis results separately for the Commonwealth’s
construction, professional services, and goods and support services contracts. Figure ES-9
presents disparity indices for all relevant groups by contracting area. Minority- and woman-
owned businesses considered together showed substantial disparities for construction contracts
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(disparity index of 34), professional services contracts (disparity index of 23), and goods and
support services contracts (disparity index of 7). Disparity analyses results differed by
contracting area and group:

m  All groups showed disparities for construction contracts except Asian American-owned
businesses (disparity index of 200+).
m  All groups showed substantial disparities for professional services contracts.

m  All groups showed substantial disparities for goods and support services contracts.

F-5, F-6, and F-7 in Appendix F. Asian American-owned

Figure ES-9. M Construction Professional services Goods and service:
Disparity analysis
results by relevant All minority- and — -
industry woman-owned 23
7 |
Note: !
For more detail, see Figures

34
2 |
Source: 1
BBC Research & Consulting

disparity analysis. Black American-owned 13
Hispanic American-owned
Native American-owned

Non-Hispanic white 23
woman-owned 17

80 100 120 140 160 180 200

(=)
=)
o
I~
(=)
[=)]
=)

Veteran-owned businesses. BBC compared participation to availability separately for
veteran-owned businesses in Commonwealth contracting. Veteran-owned businesses exhibited
a disparity index of 18, indicating that their actual participation in Commonwealth contracting
was substantially less than their availability.

Disabled-owned businesses. Similarly, BBC compared participation to availability for
disabled-owned businesses in Commonwealth work. The disparity analysis indicated that
disabled-owned businesses exhibited a disparity index of 11, indicating that their actual
participation in Commonwealth contracting was substantially less than their availability.

LGBT-owned businesses. Finally, BBC compared participation to availability separately for
LGBT-owned businesses in Commonwealth work. The disparity analysis indicated that LGBT-

owned businesses exhibited a disparity index of 2, indicating that their actual participation in

Commonwealth contracting was substantially less than their availability.
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E. Program Implementation

Chapters 8 and 9 review information relevant to DGS’s implementation of the SDB Program. DGS
should review study results and other relevant information in connection with making decisions
concerning its implementation of the program. Key considerations and recommendations for
potential program refinement are discussed below. In making those considerations, DGS should
also assess whether additional resources, changes in internal policy, or changes in state law may
be required.

Consolidation of programs. There is substantial confusion regarding the SDB Program, DGS'’s
Small Business (SB) Program, the Pennsylvania Department of Transportation’s (PennDOT’s)
implementation of the Diverse Business (DB) Program, and PennDOT’s implementation of the
Federal Disadvantaged Business Enterprise (DBE) Program. The Commonwealth might consider
ways to work with PennDOT to consolidate the SDB and SB Programs with PennDOT’s DB
Program. Doing so might help encourage businesses to become certified, adhere to program
requirements, and engage with both agencies. It might also reduce the amount of monitoring
that DGS and PennDOT must undertake as part of all four programs.

SDB participation. DGS only considers SDB participation when it awards contracts using a best
value method or a sealed bid with minimum participation levels method. However, most
Commonwealth contracts are awarded using a simple sealed bid method, so DGS usually does not
consider the participation of diverse businesses in individual contracting, either as prime
contractors or subcontractors. However, DGS is introducing a streamlined Request for Proposals
process and is working with executive agencies to substantially increase the number of contracts
that it awards using a best value method. DGS should continue those and other efforts that allow
for more frequent consideration of SDB participation in its contracting.

Overall annual aspirational goal. DGS has set an overall annual aspirational goal for SDB
participation in Commonwealth contracting of 10 percent in fiscal year 2017, 20 percent in fiscal
year 2018, and 30 percent in fiscal year 2019. DGS should consider adjusting its overall
aspirational goal based on information from the study’s team availability analysis, which
indicates that the overall availability of minority- and woman-owned businesses is 22.1 percent;
veteran-owned businesses is 4.6 percent; disabled-owned businesses is 2.5 percent; and
lesbian/gay/bisexual /transgender- (LGBT-) owned businesses is 1.7 percent. In addition, results
presented in Chapter 3, Appendix C, and Appendix D indicate that various diverse individuals
and groups face substantial barriers in human capital, financial capital, business ownership, and
business success that might be relevant to DGS’s overall annual aspirational goal. DGS should
consider that information closely when determining whether to make a further adjustment to its
overall annual aspirational goal.

Subcontract opportunities. Overall, minority- and woman-owned businesses did not show
disparities on the subcontracts that DGS awarded during the study period. However,
subcontracting accounted for a relatively small percentage of the total contracting dollars
awarded during the study period. To increase the number of subcontract opportunities, DGS
could consider implementing a program that requires prime contractors to subcontract a certain
amount of project work as part of their bids and proposals. For specific types of contracts where
subcontracting or partnership opportunities might exist, DGS could set a minimum percentage of
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work to be subcontracted. Prime contractors would then have to meet or exceed this threshold
in order for their bids to be considered responsive.

Subcontracting goals. As part of the SDB and SB Programs, DGS uses subcontracting goals on
a small number of individual contracts that it awards to encourage diverse business
participation. Prime contractors bidding on those contracts must either meet the goals by
making subcontracting commitments to diverse businesses or by requesting good faith efforts
waivers. If prime contractors do not meet the goals through subcontracting commitments and do
not submit acceptable good faith effort waivers, then DGS may reject their bids. Based on
disparity analysis results, DGS should consider expanding its use of subcontracting goals.
Disparity analysis results indicated that all relevant racial/ethnic and gender groups show
substantial disparities on DGS contracts overall; the expanded use of subcontract goals might
provide additional subcontracting opportunities for diverse businesses and help address some
of those disparities.

Certification. DGS does not currently certify minority- and woman-owned businesses or other
diverse businesses itself but instead relies on PennDOT and other organizations to do so. DGS
might consider operating its own certification process as part of the SDB Program. Doing so
would allow DGS to certify all business groups that are included as part of the program and make
efforts to streamline the certification process. Developing a certification process requires new
policies and substantial resources. DGS might consider working with PennDOT as well as a
consulting firm that specializes in certification processes if it is interested in developing its own
certification process. In addition, DGS should consider business size limitations as part of its
certification process, particularly relating to revenue and number of employees.

Unbundling large contracts. In general, small diverse businesses exhibited reduced
availability for relatively large contracts that DGS awarded during the study period. In addition,
as part of in-depth interviews, several diverse businesses reported that the size of contracts
often serves as a barrier to their success. DGS has been working to break contract pieces into
sizes that are more feasible for small businesses to pursue. The agency should continue making
efforts to unbundle prime contracts and even subcontracts. Such measures would result in DGS
work being more accessible to small businesses, which in turn might increase opportunities for
diverse businesses and result in greater participation in DGS contracting.

Bidding procedures. As part of in-depth interviews and public meetings that the study team
conducted, several business owners indicated that Commonwealth bidding procedures were
confusing, cumbersome, or not well documented. DGS should consider ways in which it can
streamline bidding procedures to reduce burdens for small diverse businesses that are
potentially interested in pursuing DGS work. In addition, many business owners commented that
prime contractors regularly engage in bid shopping and eliminate or substitute subcontractors
from their project teams after contract award. To help prevent such practices, DGS should
consider requiring prime contractors to list all major subcontractors and suppliers as part of
their bids on Commonwealth contracts and instituting policies that require prime contractors to
obtain DGS approval to change any subcontractors or scopes of work after contract award.

Prime contract opportunities. Disparity analysis results indicated substantial disparities for
all racial/ethnic and gender groups on the prime contracts that DGS awarded during the study
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period. However, minority- and woman-owned businesses showed somewhat better outcomes
on small prime contracts than on large prime contracts. DGS should consider establishing a small
business set-aside program that would involve DGS setting aside certain small prime contracts
exclusively for small business bidding. Doing so would encourage the participation of small
diverse businesses, including many minority- and woman-owned businesses. If DGS establishes
such a program, it would have to ensure that the program meets all applicable legal standards,
including establishing a rational basis for the program.

Prompt payment policies. As part of in-depth interviews, several businesses, including many
diverse businesses, reported difficulties with receiving payment in a timely manner on
Commonwealth contracts, both when they work as prime contractors and subcontractors. Many
businesses also commented that having capital on hand is crucial to small business success. DGS
should consider reinforcing its prompt payment policies with its procurement staff and prime
contractors and could also consider automating payments directly to subcontractors. Doing so
might help ensure that both prime contractors and subcontractors receive payment in a timely
manner. It may also help ensure that small diverse businesses have enough operating capital to
remain successful.

Contract management. DGS currently tracks payments that it makes to vendors in its SAP
system but lacks a centralized contract management system that maintains information on the
specific contracts to which those payments relate. DGS should consider establishing an effective
contract management system because it will help the agency more accurately monitor the
participation of diverse businesses on a contract-by-contract basis. In addition, DGS awards
grants to various Commonwealth agencies to fund different projects but has not established a
process to collect prime contract or subcontract data related to those projects. DGS should also
consider establishing a system to collect and maintain those data to further improve the
accuracy of its efforts to monitor diverse business participation in Commonwealth contracting.

Subcontract data. DGS does not collect or maintain information on subcontracts related to
Commonwealth prime contracts that it awards. DGS should consider collecting comprehensive
data on all subcontracts, regardless of whether they are performed by diverse businesses.
Collecting data on all subcontracts will help ensure that the agency monitors the participation of
diverse businesses as accurately as possible. DGS should consider collecting those data as part of
bids but also requiring prime contractors to submit data on subcontracts as part of the invoicing
process for all contracts and incorporating those data into its data systems. DGS should train
relevant department staff to collect and enter subcontract data accurately and consistently.

Business development. DGS should consider continuing and expanding efforts to grow and
support small businesses throughout the Commonwealth. As discussed in Chapter 8, DGS and
other entities throughout Pennsylvania currently operate a number of programs that provide
technical assistance, mentoring, and networking opportunities for entrepreneurs. Data from the
quantitative analysis of marketplace conditions (Chapter 3) shows that there are still substantial
disparities in business ownership for women, minorities and other diverse individuals. Based on
those results, DGS should consider expanding and improving its business development
programming and support in order to further catalyze small business formation and success.
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Introduction

The Commonwealth of Pennsylvania’s (The Commonwealth) Department of General Services
(DGS) supports the business operations of all Commonwealth agencies. As part of its
responsibilities, DGS oversees the procurement of necessary goods and services that
Commonwealth agencies require to operate effectively and efficiently. One of DGS’s functions is
to operate the Small Diverse Business (SDB) Program, which is designed to encourage the
participation of small minority-owned businesses, woman-owned businesses, veteran-owned
businesses, service disabled veteran-owned businesses, lesbian/gay/bisexual /transgender
(LGBT)-owned businesses, and disabled-owned businesses (referred to collectively as small
diverse businesses, or SDBs) in Commonwealth contracting.

DGS retained BBC Research & Consulting (BBC) to conduct a disparity study to help evaluate the
effectiveness of its implementation of the SDB Program in encouraging the participation of SDBs
in Commonwealth contracts and procurements. As part of the disparity study, the study team
examined whether there were any disparities between:

m  The percentage of contract dollars (including subcontract dollars) that DGS spent with
different groups of SDBs during the study period (i.e., utilization); and

m  The percentage of contract dollars that those businesses might be expected to receive based
on their availability to perform specific types and sizes of Commonwealth prime contracts
and subcontracts (i.e., availability).

The disparity study also provides other quantitative and qualitative information related to:

m  The legal framework surrounding DGS’s implementation of the SDB Program;
m  Local marketplace conditions for different groups of SDBs; and

m  Contracting practices and business assistance programs that DGS currently has in place.
There are several reasons why the disparity study will be useful to DGS:
m  The disparity study provides an independent review of the participation of SDBs in

Commonwealth contracting, which will be valuable to DGS and external stakeholders;

®  Information from the disparity study will be useful to DGS as it makes decisions about the
SDB Program;

m  The disparity study provides insights into how to increase contracting opportunities for
SDBs; and

®m  Organizations that have successfully defended their implementations of programs like the
SDB Program in court have typically relied on information from disparity studies.
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BBC introduces the Commonwealth Disparity Study in three parts:

A. Background;
B. Study scope; and

C. Study team members.

A. Background

Chapter 21 of Pennsylvania’s Procurement Code lists the Pennsylvania Department of General
Services’ duties with regard to providing assistance to small and disadvantaged businesses.!
Chapter 21 defines a disadvantaged business as “a small business which is owned or controlled
by a majority of persons, not limited to members of minority groups, who have been deprived of
the opportunity to develop and maintain a competitive position in the economy because of social
disadvantages.”

While Chapter 21 requires the Department of General Services to assist small and disadvantaged
business, it does not set a specific statutory framework for the Department’s current Small
Diverse Business (SDB) program. However, pursuant to the authority set forth in Chapter 21, the
Department of General Services implements policies for the administration of its SDB program.?
Specifically, its Bureau of Diversity, Inclusion & Small Business Opportunities (BDISBO) is
responsible for administering the SDB program. DGS policies establish the criteria and processes
for self-certification of small business status and verification of SDB status. DGS’s disadvantaged
business program formerly included only Minority Business Enterprises (MBE), and Woman
Business Enterprises (WBE). In 2012, Veteran Business Enterprises (VBE) and Service Disabled
Veteran Business Enterprises (SDVBE) were added to the program.3 Then, on July 8, 2016, DGS
amended its policies changing the program name from the “small disadvantaged” to the “small
diverse” business program and included Disability-Owned Business Enterprises (DOBE), and
Lesbian, Gay, Bisexual Transgender-Owned Business Enterprises (LGBTBE) within its small
diverse business program. Currently, all of these entities (MBE, WBE, VBE, SDVBE, DOBE, and
LGBTBE) are collectively referred as “SDBs” and are eligible to participate in the Department of
General Services’ small diverse business program.

To be eligible for the Small Diverse Business program, a business must first establish their
eligibility as a “Small Business” through a self-certification process with DGS. Businesses seeking
status as a Small Diverse Business then must submit proof of ownership to DGS from one of
seven approved third-party certifying agencies.

In 2012, the Commonwealth also implemented a Small Business Procurement Initiative (SBPI)
designed to promote the use of small businesses in Commonwealth contracting.# Under this

162 Pa.C.S.§§2101-2108.

2 The policies are outlined in Chapter 58 of Title 4 of the Pennsylvania Code.
http://www.pabulletin.com/secure/data/vol46/46-28/1169.html.

3 Act 85 of 2012

4 Exec. Order No. 2011-09 (November 21, 2011)
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initiative, certain Commonwealth procurements are reserved for competition among DGS self-
certified, small businesses only—that is, those businesses with 100 or fewer employees that earn
less than the maximum revenue amounts designated by the Department®. These procurements
focus exclusively on creating prime contracting opportunities for small businesses, and are part
of DGS’ Small Business (SB) Program.

Race and gender-neutral program measures. In an effort to meet its aspirational SDB
goals, DGS uses various race- and gender-neutral measures to SDB participation in
Commonwealth contracts and procurements. Race- and gender-neutral measures are measures
that are designed to encourage the participation of small businesses in an organization’s
contracting, regardless of the race/ethnicity or gender of businesses’ owners. Specific types of
race- and gender-neutral measures that DGS uses include:

m  Qutreach efforts;

m  Mentor-protégé program;

®  Prompt payment;

m  Bidding opportunities reserved for small businesses; and

m  Technical assistance.

Details about the specific race- and gender-neutral measures that DGS currently uses are
presented in Chapter 8.

Race- and gender-conscious measures. In contrast to race- and gender-neutral measures,
race- and gender-conscious measures are measures that are specifically designed to encourage
the participation of minority- and woman-owned businesses in government contracting

(e.g., participation goals for minority-and woman-owned business on individual contracts). DGS
does use race- and gender-conscious measures as part of the SDB Program. These measures are
focused on increasing the participation of certified SDBs, many of which are minority- and
woman owned businesses, and include establishing minimum participation levels (MPLs) for
certified SDBs on certain construction contracts.

Using evaluation preferences for SDBs on all best value procurements. Because DGS'’s
use of the above measures includes many minority- and woman-owned businesses, there may be
certain legal considerations—including meeting the strict scrutiny standard of constitutional
review—that the department might consider making in its implementation of the SDB Program.
Those legal considerations are described in Chapter 2 and Appendix B.

B. Study Scope

Information from the disparity study will help DGS continue to encourage the participation of
SDBs in Commonwealth contracting. In addition, information from the study will help DGS
implement the SDB Program in a legally-defensible manner.

5 Per Chapter 58 of the Pennsylvania Code, Section § 58.303, the business shall earn less than $20 million in gross annual
revenues ($25 million in gross annual revenues for those businesses in the information technology sales or information
technology service business and $7 million in gross annual revenues for those businesses performing building design services).
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Relevant business groups. In general, BBC focused its analyses on whether barriers or
discrimination based on various factors—race/ethnicity, gender identity, sexual preference,
military service, or disability—affected the participation of SDBs in Commonwealth contracts
and procurements, regardless of whether those businesses were, or could be, certified as such.
Analyzing the participation and availability of businesses regardless of SDB certification allowed
BBC to assess whether such barriers affect business outcomes independent of certification
status. To interpret the core analyses presented in the disparity study, it is useful to understand
how the study team defines the various groups of businesses that are the focus of the SDB
Program and the disparity study.

Minority- and woman-owned businesses. BBC analyzed business outcomes for minority- and
woman-owned businesses, which were defined as businesses owned by Asian Americans, Black
Americans, Hispanic Americans, Native Americans, or women of any race/ethnicity. To avoid any
double-counting, BBC classified minority woman-owned businesses with their corresponding
minority groups. (For example, Black American woman-owned businesses were classified along
with businesses owned by Black American men as Black American-owned businesses.) Thus,
woman-owned businesses in this report refers specifically to non-Hispanic white woman-owned
businesses.

Veteran-owned businesses. BBC analyzed business outcomes for veteran-owned businesses,
which were defined as businesses that are owned by veterans of the United States military.6

Disabled-owned businesses. BBC analyzed business outcomes for disabled-owned businesses,
which were defined as businesses that are owned by individuals with physical or mental
impairments that substantially limit major life activities.

LGBT-owned businesses. BBC analyzed business outcomes for LGBT-owned businesses, which
were defined as businesses that are owned by individuals who identify as lesbian, gay, bisexual,
or transgender.

SDBs. SDBs are minority-owned businesses, woman-owned businesses, veteran-owned
businesses, service-disabled veteran-owned businesses, disabled-owned businesses, or LGBT-
owned businesses that are specifically verified as such through DGS. Businesses that wish to be
considered SDBs are required to register and self-certify online with DGS as small businesses. To
qualify for SB status, businesses must be independently-owned, for-profit entities with fewer
than 100 full-time employees, and revenues that are less than the thresholds that DGS has
specified for various industries.” After self-certification, businesses must then verify their status
as an SDB by showing proof of relevant certifications through one of seven approved third-party
entities.

Majority-owned businesses. Majority-owned businesses are businesses that are owned by non-
Hispanic white men who are not veterans, disabled, or members of the LGBT community

6 Service-disabled veteran-owned businesses were also considered by BBC in this study, and either fell into the veteran-owned
or disabled-owned business categories for disparity analyses.

7 http://www.dgs.pa.gov/Businesses/Small%20Diverse%20Business%20Program/Small-Diverse-Business-
Verification/Pages/default.aspx
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Analyses in the disparity study. The disparity study examined whether there are any
disparities between the participation and availability of SDBs on Commonwealth contracts. The
study focused on construction; professional services; and goods and general services contracts
that DGS awarded between July 1, 2011 and June 30, 2016 (i.e., the study period). During the
study period, DGS used SDB minimum participation levels, evaluation preferences, reserved
bidding processes, and other SDB program measures to award many Commonwealth contracts.

In addition to the core utilization, availability, and disparity analyses, the disparity study also
includes:

m  Areview of legal issues surrounding the implementation of the SDB Program;
®  An analysis of local marketplace conditions for disadvantaged individuals and SDBs;
m  Anassessment of DGS’s contracting practices and business assistance programs; and

m  Other information for DGS to consider as it refines its implementation of the SDB Program.
That information is organized in the disparity study report in the following manner:

Legal framework and analysis. The study team conducted a detailed analysis of relevant federal
regulations, case law, state law, and other information to guide the methodology for the disparity
study. The analysis included a review of federal and state requirements concerning the
implementation of the SDB Program. The legal framework and analysis for the study is
summarized in Chapter 2 and presented in detail in Appendix B.

Marketplace conditions. BBC conducted quantitative analyses of the success of disadvantaged
individuals and SDBs in local contracting industries. BBC compared business outcomes for
disadvantaged individuals and SDBs to outcomes for majority individuals and majority-owned
businesses. In addition, the study team collected qualitative information about potential barriers
that SDBs face in Pennsylvania through public meetings and in-depth interviews. Information
about marketplace conditions is presented in Chapter 3, Appendix C, and Appendix D.

Data collection and analysis. BBC examined data from multiple sources to complete the
utilization and availability analyses, including from telephone surveys that the study team
conducted with thousands of businesses throughout Pennsylvania. The scope of the study team’s
data collection and analysis as it pertains to the utilization and availability analyses is presented
in Chapter 4.

Availability analysis. BBC analyzed the percentage of SDBs that are ready, willing, and able to
perform on Commonwealth prime contracts and subcontracts. That analysis was based on DGS
data and telephone surveys that the study team conducted with thousands of Pennsylvania
businesses that work in industries related to the types of contracting dollars that DGS awards.
BBC analyzed availability separately for businesses owned by specific disadvantaged groups and
for different types of contracts. Results from the availability analysis are presented in Chapter 5
and Appendix E.

Utilization analysis. BBC analyzed dollars that DGS spent with SDBs on contracts that the
department awarded during the study period, including information about associated
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subcontracts. BBC analyzed utilization separately for businesses owned by specific
disadvantaged groups and for different types of contracts. Results from the utilization analysis
are presented in Chapter 6.

Disparity analysis. BBC examined whether there were any disparities between the utilization of
SDBs on contracts that DGS awarded during the study period and the availability of those
businesses for that work. BBC analyzed disparity analysis results separately for businesses
owned by specific disadvantaged groups and for different types of contracts. The study team also
assessed whether any observed disparities were statistically significant. Results from the
disparity analysis are presented in Chapter 7 and Appendix F.

Program measures. BBC reviewed the measures that DGS uses to encourage the participation of
SDBs and small businesses in Commonwealth contracting as well as measures that other
organizations in Pennsylvania use. That information is presented in Chapter 8.

Program implementation. BBC reviewed DGS’s contracting practices and SDB program
measures and provided guidance related to additional program options and changes to current
contracting practices. The study team'’s review and guidance is presented in Chapter 9.

C. Study Team Members

The BBC study team was made up of 10 firms that, collectively, possess decades of experience
related to conducting disparity studies in connection with state and local business programs.

BBC (prime consultant). BBC is a Denver-based disparity study and economic research firm.
BBC had overall responsibility for the study and performed all of the quantitative analyses.

Always Busy Consulting (ABC). ABC is a Black American woman-owned professional
services firm based in Pittsburgh, Pennsylvania. ABC conducted in-depth interviews with
Pennsylvania businesses as part of the study team’s qualitative analyses of marketplace
conditions.

Kairos Development Group (Kairos). Kairos is a woman-owned consulting firm based in
Philadelphia, Pennsylvania. Kairos conducted in-depth interviews with Pennsylvania businesses
as part of the study team'’s qualitative analyses of marketplace conditions. Kairos is a registered
as a small business with DGS’s Bureau of Diversity, Inclusion and Small Business Opportunities
(BDISBO).

Milligan & Company (Milligan). Milligan is a minority, veteran-owned small business based
in Philadelphia, Pennsylvania. Milligan helped collect and compile electronic and hardcopy data
related to Commonwealth contracts and procurements. The firm also helped review the
Commonwealth’s contracting practices, policies, and business programs.

Powell Law. Powell Law is a Black American woman-owned law firm based in Harrisburg,
Pennsylvania. Powell Law conducted in-depth interviews with Pennsylvania businesses as part
of the study team’s qualitative analyses of marketplace conditions. Powell Law is a verified SDB
with DGS’s Bureau of Diversity, Inclusion and Small Business Opportunities (BDISBO).
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Ritzman Law. Ritzman Law is a Black American, veteran, woman-owned general practice law
firm based in Harrisburg, Pennsylvania. Ritzman Law reviewed contracting practices and
procedures that DGS uses to award contracts; legal issues related to business programs in the
state; and various sections of the draft and final disparity study reports. Ritzman Law is a
registered as a small business with DGS’s Bureau of Diversity, Inclusion and Small Business
Opportunities (BDISBO).

National Gay and Lesbian Chamber of Commerce (NGLCC). NGLCC is the largest global
nonprofit advocacy organization dedicated to expanding economic opportunities and
advancements for LGBT people. NGLCC advised on the study team’s research efforts with the
LGBT community and helped facilitate community engagement efforts.

Customer Research International (CRI). CRI is a Subcontinent Asian American-owned
survey fieldwork firm based in San Marcos, Texas. CRI conducted telephone surveys with
thousands of businesses located in Pennsylvania to gather information for the utilization and
availability analyses.

Holland & Knight. Holland & Knight is a law firm with offices throughout the country. Holland
& Knight conducted the legal analysis that provided the basis for this study.

Keen Independent Research (Keen Independent). Keen Independent is an Arizona-based
research firm. Keen Independent helped manage the in-depth interview process as part of the
study team’s qualitative analyses of marketplace conditions.
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CHAPTER 2.
Legal Analysis

The Commonwealth of Pennsylvania’s (The Commonwealth’s) Department of General Services
(DGS) operates the Small Diverse Businesses (SDB) Program to encourage the participation of
minority-owned businesses, woman-owned businesses, veteran-owned businesses, service
disabled veteran-owned businesses, LGBT-owned businesses, and disabled-owned businesses in
Commonwealth contracts and procurements. To do so, DGS relies on a variety of program
measures and initiatives, such as establishing minimum participation levels for SDBs on certain
construction contracts, evaluation preferences on best value procurements, and reserving
certain contracts for small businesses.

Because DGS’s use of the above measures includes many minority- and woman-owned
businesses, there may be certain legal considerations—including meeting the strict scrutiny
standard of constitutional review—the department might consider making in its implementation
of the SDB Program. It is instructive to review those standards in case DGS decides that
continuing to use such measures is appropriate in the future.

Programs that Rely Only on Race- and Gender-Neutral Measures

Race- and gender-neutral measures are measures that are designed to encourage the
participation of small businesses in a government organization’s contracting, regardless of the
race/ethnicity or gender of businesses’ owners. Government organizations that implement
contracting programs that rely only on race- and gender-neutral measures to encourage the
participation of small businesses regardless of the race/ethnicity or gender of business owners
must show a rational basis for their programs. Showing a rational basis requires organizations to
demonstrate that their contracting programs are rationally related to a legitimate government
interest. It is the lowest threshold for evaluating the legality of government contracting
programs. When courts review programs that are based on a rational basis, only the most
egregious violations lead to programs being deemed unconstitutional.

Programs that Rely on Race- and Gender-Neutral and Race- and Gender-
Conscious Measures

The United States Supreme Court has established that contracting programs that include both
race- and gender-neutral and race- and gender-conscious measures must meet the strict scrutiny
standard of constitutional review.! Race- and gender-conscious measures are measures that are
specifically designed to encourage the participation of minority- and woman-owned businesses
in government contracting (e.g., participation goals for minority-and woman-owned business on
individual contracts). In contrast to a rational basis review, the strict scrutiny standard presents
the highest threshold for evaluating the legality of government contracting programs short of

1 Certain Federal Courts of Appeals apply intermediate scrutiny to gender-conscious programs. Appendix B describes
intermediate scrutiny in detail.
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prohibiting them altogether. The two key United States Supreme Court cases that established the
strict scrutiny standard for such programs are:

m  The 1989 decision in City of Richmond v. J.A. Croson Company, which established the strict
scrutiny standard of review for state and local race-conscious programs;zand

m  The 1995 decision in Adarand Constructors, Inc. v. Pefia, which established the strict
scrutiny standard of review for federal race-conscious programs.3

Under the strict scrutiny standard, a government organization must show a compelling
governmental interest to use race- and gender-conscious measures and must ensure that its use
of race- and gender-conscious measures is narrowly tailored. A program that fails to meet either
component is unconstitutional.

Compelling governmental interest. A government organization must demonstrate a
compelling governmental interest in remedying past identified discrimination in order to
implement race- or gender-conscious measures. An organization that uses race- or gender-
conscious measures as part of a minority- or woman-owned business program has the initial
burden of showing evidence of discrimination—including statistical and anecdotal evidence—
that supports the use of such measures. Organizations cannot rely on national statistics of
discrimination in an industry to draw conclusions about the prevailing market conditions in
their own regions. Rather, they must assess discrimination within their own relevant market
areas.* [t is not necessary for a government organization itself to have discriminated against
minority- or woman-owned businesses for it to act. In City of Richmond v. J.A. Croson Company,
the Supreme Court found, “if [the organization] could show that it had essentially become a
‘passive participant’ in a system of racial exclusion practiced by elements of the local
construction industry ... [i]t could take affirmative steps to dismantle such a system.”

Narrow tailoring. In addition to demonstrating a compelling governmental interest, a
government organization must also demonstrate that its use of race- and gender-conscious
measures is narrowly tailored, including showing:

m  The necessity of such measures relative to the efficacy of alternative, race- and gender-
neutral measures;

m  The degree to which the use of such measures is limited to those groups that actually suffer
discrimination in the local marketplace;

m  The degree to which the use of such measures is flexible and limited in duration including
the availability of waivers and sunset provisions;

m  The relationship of any numerical goals to the relevant business marketplace; and

2 City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989).
3 Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995).

4 See e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works I”), 36 F.3d 1513, 1520 (10th Cir. 1994).
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m  The impact of such measures on the rights of third parties.>

Meeting the strict scrutiny standard. Many government organizations have used
information from disparity studies as part of determining whether their contracting practices
are affected by race- or gender-based discrimination and ensuring that their use of race- and
gender-conscious measures is narrowly tailored. Specifically, organizations have assessed
evidence of disparities between the participation and availability of minority- and woman-
owned businesses for their contracts and procurements. In City of Richmond v. J.A. Croson
Company, the United States Supreme Court held that, “[w]here there is a significant statistical
disparity between the number of qualified minority contractors willing and able to perform a
particular service and the number of such contractors actually engaged by the locality or the
locality’s prime contractors, an inference of discriminatory exclusion could arise.” Lower court
decisions since City of Richmond v. J.A. Croson Company have held that a compelling
governmental interest must be established for each racial/ethnic and gender group to which
race- and gender-conscious measures apply.

Many programs have failed to meet the strict scrutiny standard, because they have failed to meet
the compelling governmental interest requirement, the narrow tailoring requirement, or both.
However, many other programs have met the strict scrutiny standard and courts have deemed
them to be constitutional. Appendix B provides detailed discussions of the case law related to
those programs.

5 See, eg., AGC, SDCv. Caltrans, 713 F.3d at 1198-1199; Rothe, 545 F.3d at 1036; Western States Paving, 407 F3d at 993-995;
Sherbrooke Turf, 345 F.3d at 971; Adarand VII, 228 F.3d at 1181; Eng’g Contractors Ass’n, 122 F.3d at 927 (internal quotations
and citations omitted).

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 2, PAGE 3



CHAPTER 3.

Marketplace Conditions



CHAPTER 3.
Marketplace Conditions

Historically, there have been myriad legal, economic, and social obstacles that have impeded
minorities and women from acquiring the human and financial capital necessary to start and
operate successful businesses. Barriers such as slavery, racial oppression, segregation, race-
based displacement, and labor market discrimination have produced substantial disparities for
minorities and women, the effects of which are still apparent today. Those barriers have limited
opportunities for minorities in terms of both education and workplace experience.234 Similarly,
many women have been restricted to either being homemakers or taking gender-specific jobs
with low pay and little chance for advancement.5

In the 19th and early 20th centuries, minorities in Pennsylvania faced barriers that were similar
to those that minorities faced nationwide. Pennsylvania’s Black American population grew
considerably, but discriminatory treatment was nonetheless common for minorities in
Pennsylvania. Black Americans were forced to live in racially-segregated neighborhoods, send
their children to segregated schools, and use separate facilities at area restaurants and cultural
institutions. Disparate treatment also extended into the labor market. Although opportunities in
the workplace attracted people to Pennsylvania, unemployment rates for Black Americans
exceeded those for Non-Hispanic Whites. Black Americans were concentrated in low-wage work
in domestic services and general labor with few opportunities for advancement. 67

In the middle of the 20t century, many legal and workplace reforms opened up new
opportunities for minorities and women nationwide. Brown v. Board of Education, The Equal Pay
Act, The Civil Rights Act, and The Women’s Educational Equity Act outlawed many forms of race-
and gender-based discrimination. Workplaces adopted formalized personnel policies and
implemented programs to diversify their staffs.8 Those reforms increased diversity in
workplaces and reduced educational and employment disparities for minorities and

women? 10,1112 However, despite those improvements, minorities and women continue to face
barriers—such as incarceration, residential segregation, and disproportionate family
responsibilities—that have made it more difficult to acquire the human and financial capital
necessary to start and operate businesses successfully.13 1415

Federal Courts and the United States Congress have considered barriers that minorities; women;
and minority- and woman-owned businesses face in a local marketplace as evidence for the
existence of race- and gender-based discrimination in that marketplace.16.17.18 The United States
Supreme Court and other federal courts have held that analyses of conditions in a local
marketplace for minorities; women; and minority- and woman-owned businesses are instructive
in determining whether agencies’ implementations of minority- and woman-owned business
programs are appropriate and justified. Those analyses help agencies determine whether they
are passively participating in any race- or gender-based discrimination that makes it more
difficult for minority- and woman-owned businesses to successfully compete for their contracts.
Passive participation in discrimination means that agencies unintentionally perpetuate race- or
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gender-based discrimination simply by operating within discriminatory marketplaces. Many
courts have held that passive participation in any race- or gender-based discrimination
establishes a compelling governmental interest for agencies to take remedial action to address
that discrimination.1? 20,21

The study team conducted quantitative and qualitative analyses to assess whether minorities;
women; and minority- and woman-owned businesses face any barriers in the Pennsylvania
construction; architecture and engineering; professional services; and goods and services
industries. The study team also examined the potential effects that any such barriers have on the
formation and success of minority- and woman-owned businesses and on their participation in
and availability for Commonwealth contracts that the Department of General Services (DGS)
awards. Where data were available, BBC also assessed those affects for people with disabilities,
veterans, and veteran-owned businesses.22 The study team examined local marketplace
conditions primarily in four areas:

= Human capital, to assess whether minorities, women, people with disabilities, and
veterans face barriers in education, employment, or gaining managerial experience;

m  Financial capital, to assess whether minorities, women, people with disabilities, and
veterans face barriers in wages, homeownership, personal wealth, or access to financing;

m  Business ownership to assess whether minorities, women, veterans, and people with
disabilities own businesses at rates that are comparable to that of non-Hispanic white men;
non-veterans; and all others; and

m  Success of businesses to assess whether minority-, woman-, and veteran-owned
businesses have outcomes that are similar to those of businesses owned by non-Hispanic
white men, people without disabilities, and non-veterans.23

The information in Chapter 3 comes from existing research in the area of race- and gender-based
discrimination as well as from primary research that the study team conducted of current
marketplace conditions. Data sources include the U.S. Census Bureau, U.S. Consumer Financial
Protection Bureau, the U.S. Small Business Administration and the study team’s in-depth
interviews with business owners in the PA marketplace.2* Additional quantitative and
qualitative analyses of marketplace conditions are presented in Appendix C and Appendix D,
respectively.

A. Human Capital

Human capital is the collection of personal knowledge, behavior, experience, and characteristics
that make up an individual’s ability to perform and succeed in particular labor markets. Human
capital factors such as education, business experience, and managerial experience have been
shown to be related to business success.25 26.27.28 Any race- or gender-based barriers in those
areas may make it more difficult for minorities and women to work in relevant industries and
prevent some of them from starting and operating businesses successfully.

Education. Barriers associated with educational attainment may preclude entry or
advancement in certain industries, because many occupations require at least a high school
diploma, and some occupations—such as occupations in professional services—require at least
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a four-year college degree. In addition, educational attainment is a strong predictor of both
income and personal wealth, which are both shown to be related to business formation and
success.2% 30 Nationally, minorities lag behind non-Hispanic whites in terms of both educational
attainment and the quality of education that they receive.3% 32 Minorities are far more likely than
non-Hispanic whites to attend schools that do not provide access to core classes in science and
math.33 In addition, Black Americans are more than three times more likely than non-Hispanic
whites to be expelled or suspended from high school.3* For those and other reasons, minorities
are far less likely than non-Hispanic whites to attend college; enroll at highly- or moderately
selective four-year institutions; and earn college degrees.3>

Educational outcomes for minorities in Pennsylvania are similar to those for minorities
nationwide. The study team’s analyses of the Pennsylvania labor force indicate that certain
minority groups are far less likely than non-Hispanic whites to earn a college degree. Figure 3-1
presents the percentage of Pennsylvania workers that have earned a four-year college degree by
racial/ethnic and gender group, as well as by disability and veteran status. As shown in Figure
3-1, Black American, Hispanic American, and Native American workers in Pennsylvania are
substantially less likely than non-Hispanic white workers to have four-year college degrees. In
addition, people with disabilities and veterans are less likely than non-disabled people and non-
veterans, respectively, to have four-year college degrees.

Figure 3-1. .
8 Black American 23%++
Percentage of all
workers 25 and older Asian Pacific American 52%++
with at | four- . .
th at least a fou Subcontinent Asian o
year degree, American 76%++
Pennsylvania, 2012- Hisoanic Ameri .
2016 ispanic American 18%++
Native American 28%++
Note:
++ Denotes that the difference in Other race minority 36%
proportions between the
minority group and non-Hispanic Non-Hispanic white 37%
whites (or between women and
men; veterans and non-veterans;
or persons with disabilities and
non-disabled persons) is 0
statistically significant at the 95% Women 37%++
confidence level.
Men 34%
Source:
BBC Research & Consulting from .
2012-2016 ACS 5% Public Use People with 0%+
Microdata sample. The raw data disabilities
extract was obtained through the o
IPUMS program of the MN All Others 37%
Population Center:
http://usa.ipums.org/usa/.
Veteran 25%++
Non-veteran 36%
T T T T T T T T T

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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Employment and management experience. An important precursor to business
ownership and success is acquiring relevant work and management experience. Any barriers
that limit minorities, women, and other disadvantaged groups from acquiring that experience
could prevent them from starting and operating related businesses in the future.

Employment. On a national level, prior industry experience has been shown to be an important
indicator for business ownership and success. However, minorities and women are often unable
to acquire relevant work experience. Minorities and women are sometimes discriminated
against in hiring decisions, which impedes their entry into the labor market.3¢.37.38 When
employed, minorities and women are often relegated to peripheral positions in the labor market
and to industries that exhibit already high concentrations of minorities or women.39 40,41,42,43 [
addition, minorities are incarcerated at a higher rate than non-Hispanic whites in Pennsylvania
and nationwide, which contributes to a number of labor difficulties including difficulties finding
jobs and relatively slow wage growth.*+ 45 46.47 Figure 3-2 presents the representation of
minority workers in various Pennsylvania industries. As shown in Figure 3-2, the industries with
the highest representations of minority workers are childcare, hair, and nails; other services;
and healthcare. The industries with the lowest representations of minority workers are
wholesale trade; extraction and agriculture; and construction.
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Figure 3-2.
Percent representation of minorities in various industries in the Pennsylvania, 2012-2016

B 8lack American [l Hispanic American Other Race Minority

Childcare, hair, and nails (n=5,947) 14%** 7%** 28%
Other services (n=40,611) 12%** 4% 23%
Health care (n=41,955) A%**  23%

Public administration and social

. DU 2% %% 21%
services (n=23,018) = ’ ’

14%**

Transportation, warehousing, utilities,
and communications (n=21,740)

12%** 3%** 21%

Retail (n=36,219) Qo4** 4%  18%
Architecture & engineering (n=39,707) 5%** 17%
Manufacturing (n=40,023) 5% 17%
Education (n=30,307) A%**  16%

Wholesale trade (n=8,407) 6%** 3%** 16%

Extraction and agriculture (n=6,195) PEis 12%%* 1%**15%
Construction (n=19,409) 4%** 6%** 1%** 12%
| : : : "y
0% 10% 20% 30% 100%

Note: *, ** Denotes that the difference in proportions between minority workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of minorities among all Pennsylvania workers is 10% for Black Americans, 6% for Hispanic Americans, 4% for other race
minorities, and 20% for all minorities considered together.

Other race minority" includes Subcontinent Asian Americans, Asian Pacific Americans, Native Americans, and other races.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of Architecture & Engineering; Workers in the rental and leasing, travel,
investigation, waste remediation, arts, entertainment, recreation, accommodations, food services, and select other services were
combined into one category of other services; Workers in child day care services, barber shops, beauty salons, nail salons, and other
personal services were combined into one category of childcare, hair, and nails.

Source: BBC Research & Consulting from 2012-2016 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/.

Figure 3-3 presents the representation of woman workers in various Pennsylvania industries.
The industries with the highest representations of women workers are childcare, hair, and nails;
healthcare; and education. The Pennsylvania industries with the lowest representations of
women workers are wholesale trade; extraction and agriculture; and construction.
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Figure 3-3.
Percent representation of women in various industries in Pennsylvania, 2012-2016

Childcare, hair, and nails (n=5,947) 90%**
Health care (n=41,955) T7%**
Education (n=30,307) 66%**
Public administration and social
. 53%**
services (n=23,018) ?
Architecture & engineering (n=39,707) 51%**
Retail (n=36,219) 50%**
Other services (n=40,611) 45%**
Manufacturing (n=40,023) 28%**
Transportation, warehousing, utilities, I
L 28%
and communications (n=21,740)
Wholesale trade (n=8,407) 27%**
Extraction and agriculture (n=6,195) 19%**

Construction (n=19,409) 8%**
T T T T T T T T T

0% 10% 20% 30% 40% 50% 60%  70% 80% 90%  100%

Note: *, ** Denotes that the difference in proportions between women workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of women among all Pennsylvania workers is 48%.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of Architecture & Engineering; Workers in the rental and leasing, travel,
investigation, waste remediation, arts, entertainment, recreation, accommodations, food services, and select other services were
combined into one category of other services; Workers in child day care services, barber shops, beauty salons, nail salons, and other
personal services were combined into one category of childcare, hair, and nails.

Source: BBC Research & Consulting from 2012-2016 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/.

Management experience. Managerial experience is an essential predictor of business success.
However, race-and gender-based discrimination remains a persistent obstacle to greater
diversity in management positions.*8 49,50 Nationally, minorities and women are far less likely
than non-Hispanic white men to work in management positions.51. 52 Similar outcomes appear to
exist for minorities and women in Pennsylvania. The study team examined the concentration of
minorities, women, and other disadvantaged individuals in management positions in the
Pennsylvania construction; professional services; architecture and engineering; and goods and
general services industries.

BBC RESEARCH & CONSULTING— FINAL REPORT CHAPTER 3, PAGE 6



Figure 3-4.
Percentage of workers who worked as a manager in each study-related industry, Pennsylvania,
2012-2016

Architecture & Professional

Pennsylvania Construction Engineering Services Goods & Services

Race/ethnicity

Black American 5.0 % ** 14 % * 1.5 % ** 19 % **
Asian Pacific American 135 % 29 % 2.5 % ** 39%
Subcontinent Asian American 40% t 3.6 % 9.1 % ** 53 %
Hispanic American 3.5 % ** 2.8 % 2.1 % ** 19 % **
Native American 4.7 % 23 % 1.6 % 35 %
Other Race Minority 00% * 00% t 0.0 % 0.0 %
Non-Hispanic white 7.4 % 45 % 6.0 % 38 %
Gender
Women 5.5 % ** 2.8 % ** 4.1 % ** 28 % **
Men 72 % 50 % 6.6 % 4.0 %

Disability Status
People with disabilities 5.4 % ** 4.7 % 22 % ** 1.6 % **
All Others 7.2 % 42 % 55 % 3.7 %

Veteran Status

Veteran 77 % 42 % 57 % 2.5 % **
Non-veteran 7.0 % 4.2 % 52 % 3.6 %
All individuals 71 % 4.2 % 53 % 35%

Note: *, ** Denotes that the difference in proportions between the minority group and non-Hispanic whites (or between women and men) is
statistically significant at the 90% and 95% confidence level, respectively.

T Denotes that statistically significant differences in proportions were not reported due to small sample sizes.

Source: BBC Research & Consulting from 2012-2016 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/.

As shown in Figure 3-4:

m  Compared to non-Hispanic whites, smaller percentages of Black Americans and Hispanic
Americans work as managers in the Pennsylvania construction industry.

m  Compared to non-Hispanic whites, a smaller percentage of Black Americans work as
managers in the Pennsylvania architecture and engineering industry.

m  Compared to non-Hispanic whites, smaller percentages of Black Americans, Asian Pacific
Americans, Subcontinent Asian Americans, and Hispanic Americans work as managers in
the Pennsylvania professional services industry.

m  Compared to non-Hispanic whites, smaller percentages of Black Americans and Hispanic
Americans work as managers in the Pennsylvania goods and services industry.

m  Compared to men, a smaller percentage of women work as managers in the Pennsylvania
construction; architecture and engineering; professional services; and goods and services
industries.

m  Compared to all others, a smaller percentage of people with disabilities work as managers
in the Pennsylvania construction; professional services; and goods and services industries.
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m  Compared to non-veterans, a smaller percentage of veterans work as managers in the
Pennsylvania goods and services industries.

Intergenerational business experience. Having a family member who owns a business and
works in that business is an important predictor of business ownership and business success.
Such experiences help entrepreneurs gain access to important opportunity networks; obtain
knowledge of best practices and business etiquette; and receive hands-on experience in helping
to run businesses. However, at least nationally, minorities have substantially fewer family
members who own businesses and both minorities and women have fewer opportunities to be
involved with those businesses.53.5¢ That lack of experience makes it more difficult for minorities
and women to subsequently start their own businesses and operate them successfully.

B. Financial Capital

In addition to human capital, financial capital has been shown to be an important indicator of
business formation and success.>> 56.57 Individuals can acquire financial capital through many
sources including employment wages, personal wealth, homeownership, and financing. If race-
or gender-based discrimination exists in those capital markets, minorities and women may have
difficulty acquiring the capital necessary to start, operate, or expand businesses.

Wages and income. Wage and income gaps between minorities and non-Hispanic whites and
between women and men are well-documented throughout the country, even when researchers
have statistically controlled for various factors that are ostensibly unrelated to race and
gender.58 59 60 For example, national income data indicate that, on average, Black Americans and
Hispanic Americans have household incomes that are less than two-thirds those of non-Hispanic
whites.61 62 Women have also faced consistent wage and income gaps relative to men. Nationally,
the median hourly wage of women is still only 84 percent the median hourly wage of men.3
Such disparities make it difficult for minorities and women to use employment wages as a source
of business capital.

BBC observed wage gaps in Pennsylvania consistent with gaps that researchers have observed
nationally. Figure 3-5 presents mean annual wages for Pennsylvania workers by race/ethnicity;
gender; veteran status; and disability status. As shown in Figure 3-5:

m  Black Americans, Subcontinent Asian Americans, Hispanic Americans, Native Americans,
and other race minorities earn substantially less than non-Hispanic whites.

m Women earn substantially less than men.
m  People with disabilities earn substantially less than all others.

u Veterans earn more than non-veterans.

BBC also conducted regression analyses to assess whether wage disparities for minorities and
women exist even after accounting for various race- and gender-neutral factors such as age,
education, and family status. Those analyses indicated that being Black American, Asian Pacific
American, Subcontinent Asian American, Hispanic American, or Native American was associated
with substantially lower earnings than being non-Hispanic white, even after accounting for
various race-neutral and gender-neutral factors. Similarly, being a woman was associated with
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lower earnings than being a man. In addition, being disabled was associated with lower earnings
than not being disabled (for details, see Figure C-10 in Appendix C).

Figure 3-5.
Mean annual wages,
Pennsylvania, 2012-2016

Note:

The sample universe is all non-
institutionalized, employed individuals
aged 25-64 that are not in school, the
military, or self-employed.

++ Denotes statistically significant
differences from non-Hispanic whites
(for minority groups), from men (for
women), from all others (for People
with disabilities), or from Non-veterans
(for Veterans) at the 95% confidence
level.

Source:

BBC Research & Consulting from 2012-2016
ACS 5% Public Use Microdata sample. The
raw data extract was obtained through the
IPUMS program of the MN Population
Center: http://usa.ipums.org/usa/.

Black American $40,933++
Asian Pacific American $56,812
Subcontinent A_sian $78,856++
American
Hispanic American $37,973++
Native American $45,275++
Other race minority $46,251++
Non-Hispanic white $55,411
Women $43,098++
Men $63,410
People with
disabilities $38,010++
All Others §54,454
Veteran $58,357++
Non-veteran $53,223
T T T T
S0 $20,000 $40,000 $60,000 $80,000 $100,000

Personal wealth. Another important potential source of business capital is personal wealth. As
with wages and income, there are substantial disparities between minorities and non-Hispanic
whites and between women and men in terms of personal wealth.64 65 For example, in 2010,
Black Americans and Hispanic Americans across the country exhibited average household net
worth that was 5 percent and 1 percent that of non-Hispanic whites, respectively. In
Pennsylvania and nationwide, approximately one-quarter of Black Americans and Hispanic
Americans are living in poverty, about double the rate for non-Hispanic whites.¢¢ Wealth
inequalities also exist for women relative to men. For example, nationally, the median wealth of
non-married women is approximately one-third that of non-married men.6?

Homeownership. Homeownership and home equity have been shown to be key sources of
business capital.t8 ¢ However, minorities appear to face substantial barriers nationwide in
owning homes. For example, Black Americans and Hispanic Americans own homes at less than
two-thirds the rate of non-Hispanic whites.” Discrimination is at least partly to blame for those
disparities. Research indicates that minorities continue to be given less information on
prospective homes and have their purchase offers rejected because of their race.’!. 72 Minorities
who own homes tend to own homes that are worth substantially less than those of non-Hispanic
whites and also tend to accrue substantially less equity.”3. 74 Differences in home values and
equity between minorities and non-Hispanic whites can be attributed—at least, in part—to the
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depressed property values that tend to exist in neighborhoods with a higher percentage of
minority homeowners.”s. 76

Minorities appear to face homeownership barriers in Pennsylvania that are similar to those
observed nationally. BBC examined homeownership rates in Pennsylvania for relevant
racial/ethnic groups. As shown in Figure 3-6, racial minority groups in Pennsylvania exhibit
homeownership rates that are significantly lower than that of non-Hispanic whites.

Figure 3-6.
Home Ownership Rates, Black American 43%++
Pennsylvania, 2012-2016
y ’ Asian Pacific American 60%++
Note: Subcontinent A_sian 52% 4+
The sample universe is all households. American
++ Denotes statistically significant Hispanic American A0%++
differences from non-Hispanic whites at
the 95% confidence level. Native American 59%++
Source: Other race minority 55%++
BBC Research & Consulting from 2012-2016 . . . o
ACS 5% Public Use Microdata sample. The Non-Hispanic white 74%
T T T T T T T T T

raw data extract was obtained through the
IPUMS program of the MN Population 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Center: http://usa.ipums.org/usa/.

Figure 3-7 presents median home values among homeowners of different racial/ethnic groups in
Pennsylvania. Consistent with national trends, Black Americans and Hispanic Americans own
homes that, on average, are worth substantially less than those of non-Hispanic whites.

Figure 3-7.
Median home values, Black American $100,000
Pennsylvania, 2012-2016
Asian Pacific American $220,000
Note: Subcontinent Asian $300,000
The sample universe is all owner- American ’
occupied housing units. Hispanic American $130,000
Source: Native American $160,000
BBC Research & Consulting from 2012- ) .
2016 ACS 5% Public Use Microdata Other minority $190,000
sample. The raw data extract was
obtained through the IPUMS program of Non-Hispanic white $168,000
the MN Population Center: ; ; . ;
http://usa.ipums.org/usa/. $0 $100,000  $200,000  $300,000 $400,000  $500,000

Access to financing. Minorities and women face many barriers in trying to access credit and
financing, both for home purchases and for business capital. Researchers have often attributed
those barriers to various forms of race- and gender-based discrimination that exist in credit
markets.”7.78,79,80,81,82 The study team summarizes results related to difficulties that minorities,
women, minority-owned businesses, and woman-owned businesses face in the home credit and
business credit markets.

Home credit. Minorities and women continue to face barriers when trying to access credit to
purchase homes. Examples of such barriers include discriminatory treatment of minorities and
women during the pre-application phase and disproportionate targeting of minority and women
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borrowers for subprime home loans.83. 84 85,86,87 Race- and gender-based barriers in home credit
markets, as well as the recent foreclosure crisis, have led to decreases in homeownership among
minorities and women and have eroded their levels of personal wealth.88. 89.90,91

To examine how minorities fare in the home credit market relative to non-Hispanic whites, the
study team analyzed home loan denial rates for high-income households by race/ethnicity. The
study team analyzed those data for Pennsylvania and the United States as a whole. As shown in
Figure 3-8, Black Americans, Asian Americans, Hispanic Americans, and Native Americans
exhibit higher home loan denial rates than non-Hispanic whites when considering the United
States and Pennsylvania in particular. In addition, the study team’s analyses indicate that certain
minority groups in Pennsylvania are more likely than non-Hispanic whites to receive subprime
mortgages (for details, see Figure C-15 in Appendix C).

Figure 3-8.

Denial rates of conventional Black American
purchase loans for high-income
households, Pennsylvania,
2016

13%

1% Pennsylvania
0

) ) B United States
Asian American

Hispanic American 12%

19%
16%

Note:

Native American
High-income borrowers are those households

with 120% or more of the HUD area median
family income (MFI).

Native Hawaiian or

Other Pacific Islander 10%

6%

7%

FFIEC HMDA data 2007 and 2016. The raw data ! f f f f ! f ! f !
extract was obtained from the Consumer Financial 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
Protection Bureau HMDA data tool:

http://www.consumerfinance.gov/hmda/explore.

Source: Non-Hispanic white

Business credit. Minority- and woman-owned businesses face substantial difficulties accessing
business credit. For example, during loan pre-application meetings, minority-owned businesses
are given less information about loan products, are subjected to more credit information
requests, and are offered less support than their non-Hispanic white counterparts.?2 Researchers
have shown that Black American-owned businesses and Hispanic American-owned businesses
are more likely to forego submitting business loan applications and are more likely to be denied
business credit when they seek loans, even after accounting for various race- and gender-neutral
factors.?3.94.95 [n addition, women are less likely to apply for credit and receive loans of less
value when they do %6 97 Without equal access to business capital, minority- and woman-owned
businesses must operate with less capital than businesses owned by non-Hispanic white men
and must rely more on personal capital.?8. 99,100,101

C. Business Ownership

Nationally, there has been substantial growth in the number of minority- and woman-owned
businesses in recent years. For example, from 2007 to 2012, the number of woman-owned
businesses increased by 27 percent, the number of Black American-owned businesses increased
by 35 percent, and the number of Hispanic American-owned businesses increased by 46
percent.102 Despite the progress that minorities and women have made with regard to business
ownership, important barriers in starting and operating businesses remain. Black Americans,
Hispanic Americans, and women are still less likely to start businesses than non-Hispanic white
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men.103,104,105,106 [n addition, although rates of business ownership have increased among
minorities and women, they have been unable to penetrate all industries evenly. Minorities and
women disproportionately own businesses in industries that require less human and financial
capital to be successful and that already include large concentrations of individuals from
disadvantaged groups.107.108,109 The study team examined rates of business ownership in the
Pennsylvania construction; architecture and engineering; professional services; and goods and
services industries by race/ethnicity, gender, disability status, and veteran status.

Figure 3-9.
Business ownership rates in study-related industries, Pennsylvania, 2012-2016

Architecture &

Pennsylvania Construction Engineering Professional Services Goods & Services

Race/ethnicity

Black American 215 % 10.4 % ** 7.0 % ** 1.5 % **

Asian Pacific American 26.8 % 18.0 % 143 % 13.8 % **

Subcontinent Asian American 248 % T 5.9 % ** 5.0 % ** 16.7 % **

Hispanic American 16.2 % ** 5.8 % ** 9.9 % ** 2.7 % **

Native American 20.6 % 311 % 23.4 % 2.2 % **

Other Race Minority 150 % t 0.0% t 273 % 6.3 %

Non-Hispanic white 24.2 % 159 % 17.6 % 45 %
Gender

Women 12.6 % ** 12.7 % ** 123 % ** 2.8 % **

Men 24.5 % 16.6 % 19.2 % 53%
Disability Status

People with disabilities 241 % 25.2 % ** 16.5 % 4.5 %

All Others 235 % 14.8 % 155 % 4.4 %

Veteran Status

Veteran 24.9 % 23.6 % ** 25.5 % ** 55% *
Non-veteran 234 % 14.6 % 151 % 43 %
All individuals 235 % 153 % 155 % 4.4 %

Note:  *, ** Denotes that the difference in proportions between the minority group and non-Hispanic whites (or between women and men;
people with disabilities and all others; or veterans and non-veterans) is statistically significant at the 95% confidence level.

T Denotes that statistically significant differences in proportions were not reported due to small sample sizes.

Source: BBC Research & Consulting from 2012-2016 ACS 5% Public Use Microdata samples. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/.

As shown in Figure 3-9:

m  Hispanic Americans exhibit lower rates of business ownership than non-Hispanic whites in
the Pennsylvania construction industry.

m  Black Americans, Subcontinent Asians Americans, and Hispanic Americans exhibit lower
rates of business ownership than non-Hispanic whites in the Pennsylvania architecture and
engineering industry.

m  Black Americans, Subcontinent Asian Americans, and Hispanic Americans exhibit lower
rates of business ownership than non-Hispanic whites in the Pennsylvania professional
services industry.

BBC RESEARCH & CONSULTING— FINAL REPORT CHAPTER 3, PAGE 12



m  Black Americans, Asian Pacific Americans, Subcontinent Asian Americans, Hispanic
Americans, and Native Americans exhibit lower rates of business ownership than non-
Hispanic whites in the Pennsylvania goods and services industry.

®  Women exhibit lower rates of business ownership than men in the Pennsylvania
construction; architecture and engineering; professional services; and goods and services
industries.

BBC also conducted regression analyses to determine whether differences in business
ownership rates exist between minorities and non-Hispanic whites and between women and
men even after statistically controlling for various factors, such as income, education, and
familial status. The study team conducted similar analyses to determine whether differences in
business ownership rates exist between people with disabilities and all others and between
veterans and non-veterans. The study team conducted those analyses separately for each
relevant industry. Figure 3-10 presents the factors that were significantly and independently
related to business ownership for each relevant industry.

Figure 3-10. .
Statistically significant relationships between Industry and Group Coefficient

race/ethnicity, gender, veteran status, and

disability status and business ownership in study- Construction

related industries in Pennsylvania, 2012-2016 Hispanic American -0.1616
Military Experience -0.1329

Source: Women -0.5592

BBC Research & Consulting from 2012-2016 ACS 5% Public Use Microdata 5 . X

samples. The raw data extract was obtained through the IPUMS program of Architecture and Engineering

the MN Population Center: http://usa.ipums.org/usa/. Disabled -0.1797
Hispanic American -0.4077
Subcontinent Asian American -0.5469
Women -0.1134

Professional Services

Black American -0.2535
Other minority group -0.6392
Subcontinent Asian American -0.6645
Women -0.2406

Goods and Services

Black American -0.2609
Asian Pacific American -0.6537
Subcontinent Asian American -0.8044
Military Experience -0.2095
Women -0.2843

As shown in Figure 3-10, even after accounting for various relevant factors:

m  Being Hispanic American was associated with lower rates of business ownership in the
Pennsylvania construction and architecture and engineering industries.

m  Being Subcontinent Asian American was associated with lower rates of business ownership
in the Pennsylvania architecture and engineering; professional services; and goods and
services industries.
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m  Being Asian Pacific American was associated with lower rates of business ownership in the
Pennsylvania goods and services industry.

m  Being Black American was associated with lower rates of business ownership in the
Pennsylvania professional services industry.

m  Having military experience was associated with lower rates of business ownership in the
Pennsylvania construction and goods and services industries.

m  Having a disability was associated with lower rates of business ownership in the
Pennsylvania architecture and engineering industry.

m  Being a woman was associated with lower rates of business ownership in Pennsylvania in
all study-related industries.

Thus, disparities in business ownership rates between minorities and non-Hispanic whites;
women and men; people with disabilities and all others; and veterans and non-veterans are not
completely explained by differences in relevant factors such as income, education, and familial
status. Disparities in business ownership rates exist for several groups in all relevant industries
even after accounting for such factors.

D. Business Success

There is a great deal of research indicating that, nationally, minority- and woman-owned
businesses fare worse than businesses owned by non-Hispanic white men. For example, Black
Americans, Native Americans, Hispanic Americans, and women exhibit higher rates of moving
from business ownership to unemployment than non-Hispanic whites and men. In addition,
minority- and woman-owned businesses have been shown to be less successful than businesses
owned by non-Hispanic whites and men using a number of different indicators such as profits,
closure rates, and business size.110. 111,112 The study team examined data on business closure,
business receipts, and business owner earnings to further explore the success of minority- and
woman-owned businesses in Pennsylvania.

Business closure. The study team examined the rates of closure among Pennsylvania
businesses by the race/ethnicity and gender of the owners. Figure 3-11 presents those results.
As shown in Figure 3-11, Black American-owned businesses, Asian American-owned businesses,
and Hispanic American-owned businesses in Pennsylvania appear to close at higher rates than
non-Hispanic white-owned businesses. In addition, woman-owned businesses in Pennsylvania
appear to close at higher rates than businesses owned by men. Increased rates of business
closure among minority- and woman-owned businesses may have important effects on their
availability for government contracts in Pennsylvania.
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Figure 3-11.

. Black American 36%
Rates of business closure,
Pennsylvania, 2002-2006 Asian American 35%
Hi icA . o

Note: ispanic American 31%
Data include only non-publicly held businesses. White 25%,
Equal Gender Ownership refers to those businesses
for which ownership is split evenly between Women 30%
women and men.

. Men 25%
Statistical significance of these results cannot be
determined, because sample sizes were not Equal Gender o

. 73%
reported. Ownership
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Source:

Lowrey, Ying. 2010. “Race/Ethnicity and
Establishment Dynamics, 2002-2006.” U.S. Small
Business Administration Office of Advocacy.
Washington D.C..

Lowrey, Ying. 2014. "Gender and Establishment
Dynamics, 2002-2006." U.S. Small Business
Administration Office of Advocacy. Washington D.C.

Business receipts. BBC also examined data on business receipts to assess whether minority-
and woman-owned businesses in Pennsylvania earn as much as businesses owned by non-
Hispanic whites or business owned by men, respectively. Figure 3-12 shows mean annual
receipts for Pennsylvania business by the race/ethnicity and gender of owners. Those results
indicate that, in 2012, all relevant minority groups in Pennsylvania showed lower mean annual
business receipts than businesses owned by non-Hispanic whites. In addition, woman-owned
businesses in Pennsylvania showed lower mean annual business receipts than businesses
owned by men.

Figure 3-12. . Black American $56
Mean annual business
receipts (in thousands), Asian American $403
Pennsylvania, 2012 o i

Hispanic American $130
Note: American Indian

and Alaska Native $150
Includes employer and non-employer i B
firms. Does not include publicly-traded Native Ha_\"f"a”an and $188
companies or other firms not classifiable by Other Pacific Islander
race/ethnicity and gender. White $546
Source:
2012 Survey of Business Owners, part of women $169
the U.S. Census Bureau’s 2012 Economic
Census. Men $680

T T T
$200 $400 $600 $800

Business owner earnings. The study team analyzed business owner earnings to assess
whether minorities and women in Pennsylvania earn as much from the businesses that they own
as non-Hispanic whites and men do. As shown in Figure 3-13, Black Americans, Hispanic
Americans, and Native Americans earned less on average from their businesses than non-

Hispanic whites earned from their businesses. In addition, women in Pennsylvania earned less
from their businesses than men earned from their businesses. BBC also assessed whether people
with disabilities earn as much from their businesses as all others and whether veterans earn as

much from their businesses as non-veterans. As shown in Figure 3-13, people with disabilities
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earned less from their businesses than all others and veterans actually earned more from their
businesses than non-veterans. BBC also conducted regression analyses to determine whether
earnings disparities in Pennsylvania exist even after statistically controlling for various relevant
factors such as age, education, and family status. The results of those analyses indicated that
being a Black American woman, or having a disability was associated with substantially lower
business owner earnings in Pennsylvania (for details, see Figure C-32 in Appendix C).

Figure 3-13. Black American $28,251++
Mean annual
business owner Asian Pacific American $37,900
earnings, ) .
. Subcontinent Asian
Pennsylvania, 2012- American $56,736+
2016
Hispanic American $27,272++
Note: Native American $23,1544+
The sample universe is business
owners age 16 and over who Other Race Minority $44,3361
reported positive earnings. All
amounts in 2016 dollars. Non-Hispanic white 541,911
++ Denotes statistically
significant differences from non-
Hispanic whites (for minority
groups) or from men (for Women 24752
women) at the 95% confidence 524, i
level.
Men 49,226
+ Denotes that statistically 349,
significant differences were not
reported due to small sample
sizes. People with 528,664
disabilities ,008+
All Others $41,673
Source:
BBC Research & Consulting from
2012-2016 ACS 5% Public Use
Microdata sample. The raw data Veterans $46,601++
extract was obtained through the
IPUMS program of the MN Non-veterans $40,132
Population Center: : : : : : ,

http: i . .
pi//usa.ipums.org/usa/ S0 $10,000 $20,000 $30,000 $40,000 $50,000 $60,000 $70,000

E. Summary

BBC'’s analyses of marketplace conditions indicate that minorities, women, people with
disabilities, veterans, minority-owned businesses, woman-owned businesses, disabled-owned
businesses,113 and veteran-owned businesses face substantial barriers nationwide and in
Pennsylvania. Existing research, as well as primary research that the study team conducted,
indicate that disparities exist in terms of acquiring human capital, accruing financial capital,
owning businesses, and operating successful businesses. In many cases, there is evidence that
those disparities exist even after accounting for various relevant factors such as age, income,
education, and familial status. There is also evidence that many disparities are due—at least, in
part—to discrimination.

Barriers in the marketplace likely have important effects on the ability of minorities, women,
people with disabilities, and veterans to start businesses in relevant Pennsylvania industries—
construction; architecture and engineering; professional services; and goods and services—and
operate those businesses successfully. Any difficulties that those groups face in starting and
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operating businesses may reduce their availability for government agency work and may also
reduce the degree to which they are able to successfully compete for government contracts. In
addition, the existence of barriers in the Pennsylvania marketplace indicates that government
agencies in the state are passively participating in discrimination that makes it more difficult for
certain businesses to successfully compete for their contracts. Many courts have held that
passive participation in any discrimination establishes a compelling governmental interest for
agencies to take remedial action to address such discrimination.
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CHAPTER 4.
Collection and Analysis of Contract Data

Chapter 4 provides an overview of the policies that the Commonwealth of Pennsylvania’s (the
Commonwealth’s) Department of General Services (DGS) uses to award contracts; the contracts
that the study team analyzed as part of the disparity study; and the process that the study team
used to collect relevant prime contract and subcontract data.! Chapter 4 is organized into six
parts:

Overview of procurement organization, responsibility, and contracting policies;

Collection and analysis of contract data;

Collection of vendor data;

Relevant geographic market area;

Relevant types of work; and

=\ | o 0w

Agency review process.

A. Overview of DGS and Other Procurement Agencies’ Responsibilities and
Contracting Policies

DGS is responsible for formulating procurement policy governing the procurement,
management, control, and disposal of supplies, services, and construction for executive and
independent agencies in the Commonwealth in accordance with 62 Pa.C.S. § 301(a). “Executive
agencies” include the Governor and the departments, boards, commissions, authorities, and
other officers and agencies of the Commonwealth. “Independent agencies” are boards,
commissions and other agencies and officers of the Commonwealth which are not subject to the
policy supervision and control of the Governor. 23 Figure 4-1 outlines the procurement
responsibilities of DGS and other Commonwealth agencies as set forth in the PA Procurement
Code.

1 The terms “contract” and “procurement” are used interchangeably in this report unless otherwise noted.
2 Definitions per 62 Pa.C.S. § 103.

3 DGS does not manage contracts or procurements for the Pennsylvania Department of Transportation (PennDOT)’s federally-
funded road projects, services for independent agencies, or supplies and services for state-affiliated agencies that are not
subject to DGS'’s policies but are subject to the Procurement Code.
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Figure 4-1.
Procurement organization and responsibility per the Pennsylvania Procurement Code

Supplies Services Construction
Policy Procurement Policy Procurement Policy Procurement
§301(a) §301(a) §301(a) §301(a) §301(a) §301(a)
and §311 except as and §311 except as and §311 except as
delegated by delegated by delegated by
Executive Azencies DGS §321(i); DGS §321(1) DGS §321(1)
& and §514 and and §514 and §514 and
exceptions exceptions
§301(c)(2)(3) §301(c)(1)
and (4)
§301(a) §301(a) §301(a) §301(b) §301(a) §301(a) except
and §311 except as and §311 and §311 as delegated
delegated by by DGS
. DGS §321(i); §321(1) and
Independent Agencies and §514 and §514
exceptions
§301(c)(2)(3)
and (4)
§301(a) §301(a) except §301(c) §301(c)(5) §301(a) §301(a) except
and §311 as delegated (5) and §311 as delegated
by DGS by DGS
Row Offices §321(i); and §321(1) and
§514 and §514
exceptions
§301(c)(2)(3)
(4)and (5)
State Affiliated
Agencies (SAE) §301(d) §301(d) §301(d) §301(d) §301(d) §301(d)

DGS sets policy
DGS procures

Other agency sets policy and/or procures

Source: PA Procurement Handbook.

DGS has the ability to delegate its authority over the procurement process. If DGS delegates that
authority to another agency, then DGS signs a memorandum of understanding with that agency
that guides its procurement or DGS provides written approval of the delegation to that agency.

The Commonwealth enters into contracts using various procurement methods, including
contracts, purchase orders, purchasing cards, and leases, which are collectively referred to as
“Commonwealth contracts or Commonwealth contracting.” The Commonwealth’s contracting
methods are referred to in this report as “procurement types” and include the following:

Invitations for Bids. Under the Commonwealth’s Invitations for Bids (IFBs) process, contracts
are awarded to the responsive and responsible bidder with the lowest price. IFBs are used for
supplies, services, information technology, construction, and construction-related services
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procurements. The Commonwealth’s IFB process for supplies, services, and information
technology currently does not include any consideration of SDB participation.

For Commonwealth construction and construction-related services IFBs, the Department
establishes a general minimum participation level (MPL) for construction contractor utilization
of SDB contractors, manufacturers, and suppliers for general construction, HVAC, plumbing, and
electrical work. Since fiscal year 2012, the MPL has been 7.5 percent. Prime contractors who
receive project awards can either “opt in” and meet the MPL or make “good faith efforts” to
include SDB participation by providing evidence of unsuccessful attempts to obtain SDB
subcontractors.*

Requests for Proposals. Under the Commonwealth’s Requests for Proposals (RFP) process,
contracts are awarded based upon best overall value to the Commonwealth. The Commonwealth
uses RFPs to procure supplies, services, Information Technology services, construction, and
construction-related services. The Commonwealth’s RFP process allows for direct consideration
of SDB participation as a criterion for award. The issuing office and BDISBO (the Bureau of
Diversity, Inclusion, and Small Business Opportunities) work together to evaluate each proposal
based on the following scoring methodology:

m  Technical merit and cost (totaling 80% of points);
m  Small Diverse Business participation (20% of points); and

m  Domestic workforce (3% of points).

The procurement is awarded to the supplier that has the highest total score. The agency then
uploads copies of the purchase order or contract to the Pennsylvania Treasury e-contracts
library. BDISBO works with the prime contractor throughout the contract to ensure that small
diverse business commitments are met and notifies the agency if the prime has not met their
commitments.

Invitation to Qualify. The Invitation to Qualify (ITQ) is the name given to certain multiple-
award contracts issued by the Commonwealth pursuant to Section 517 of the Procurement
Code.> The ITQ Process is a two-step process used by the Commonwealth to procure various
services for Commonwealth agencies. The first step is a pre-qualification process that is used to
qualify suppliers for specific services described in the ITQ. To qualify for an ITQ contract, a
supplier must meet the requirements prescribed in each ITQ solicitation. Each submittal is
evaluated and suppliers meeting the minimum scoring criteria are qualified and placed on a
statewide contract with other qualified suppliers. The second step is a Request for Quotes (RFQ)
in which agencies with specific requirements request price quotations from the qualified
suppliers. An RFQ may be solicited through an [FB or RFP-type process, depending upon the

4The requirements for the “opt in” or “good faith effort” options are outlined in Administrative Procedure No. 15, which is
available at the following link: http://www.dgs.pa.gov/Businesses/Design-and-

Construction/Construction/Documents/Construction%20Documents/Administrative%20Procedures%20September%20201
3%20Edition%20(10%202014).pdf.

5See 62 Pa.C.S. § 517.
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dollar amount of the contract. If an RFQ is solicited through an RFP-type process, SDB
participation is scored in the same manner as a stand-alone RFP. For an RFQ that is solicited
through an IFB-type process, there is currently no consideration of SDB participation, except for
certain subcategories of Information Technology services.

Solicitation for Proposals. The Commonwealth awards Real Estate leases through a
Solicitation for Proposals (SFP) process, which takes into account numerous factors including
the suitability of the potential lease location and costs. The SFP process does not fall under the
scope of the Procurement Code. The procedures for using an SFP are set by policy and contained
solely in the SFP document itself. The Commonwealth’s SFP process currently does not include
any consideration of SDB participation.

Small no-bid procurements. Currently, Commonwealth agencies may make purchases
consisting of $10,000 or less without utilizing a formal method of procurement. Agencies
commonly use a Purchasing Card or P-Card for these types of purchases. Commonwealth
agencies wishing to buy goods or services of that size are instructed to solicit price quotes from
suppliers and select a supplier based on the quotes that they receive. While there is currently no
consideration of SDB participation in purchases made with Purchasing Cards, agencies are
encouraged to include small and small diverse businesses in the price quotation solicitation
process. Agencies are required to maintain written records—such as a receipt or invoice—of the
purchase.

Sole source procurements. DGS authorizes agencies to purchase goods noncompetitively
from a sole supplier if the desired goods and services meet all of the following conditions:

m  They are not part of a current Statewide Requirements Contract;
m  They are not DGS Bureau of Supplies and Surplus Operations warehouse items;
m  They are not worth more than $10,000; and

m  They are only available from a single supplier.

If a goods or services purchase meets those conditions, the agency must complete the Source
Justification Form and submit it to DGS and the Bureau of Procurement (BOP). DGS and BOP post
the Source Justification Form (BOP-001) on the DGS website for a 10-day public commenting
period. After the 10-day period ends, DGS reviews any comments and decides if they will
approve the sole source request. If DGS approves a sole source purchasing request for goods,
DGS must submit the GSPUR-17 form and all accompanying purchase documentation for review
and approval to the Secretary of General Services, DGS Legal Counsel, and the Board of
Commissioners of Public Grounds and Buildings (BOC). DGS must submit the required
documentation to the BOC 10 days prior to their next board meeting. If the board approves the
request, DGS issues a purchase order or contract to the supplier for the procurement.

Emergency procurements. DGS authorizes agencies to use a non-competitive procurement
process to purchase goods and services in the event of an emergency that threatens the public
health or safety of Commonwealth citizens or employees. DGS suggests that agencies solicit two
price quotes from suppliers via telephone, email, or fax. The agency then submits the
information for the lowest responsible bid to DGS using the Emergency Procurement Approval
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Form. If DGS approves the request, the agency and DGS work together to issue an emergency
purchase order to purchase the goods or services. Per Commonwealth records retention policy,
the agency must maintain a record of each emergency procurement that it issues. DGS authorizes
agencies to use a non-competitive procurement process for construction in the event of an
emergency that threatens the public health, welfare, or safety, or circumstances outside the
control of an agency that create an urgency of need which does not permit the delay involved in
using a formal, competitive method of procurement. Agencies submit their determination
explaining the basis for the emergency to DGS for its review and approval. DGS suggests that
agencies solicit two price quotes from contractors. The agency then issues an emergency
purchase order or emergency construction contract. Per Commonwealth records retention
policy, the agency must maintain a record of each emergency procurement that it issues.

Small business design and construction procurements. During the time frame of the
Disparity Study, design and construction procurements worth more than $10,000 and less than
$300,000 were procured through the small business design and construction program.s Agencies
were required to submit an Agency Work Request to DGS and a Survey Cost Estimate, which
included a description of the project and an estimated cost. An agency could give DGS the
authority to hire a small design firm to calculate the Survey Cost Estimate and provide design
services on the project. If an agency did so, DGS selected a small design firm for the work,
considering various criteria, including past distribution of work, technical capabilities,
geographic proximity, and personnel capacity. If DGS approved the Agency Work Request, it
administered the selection of a contractor to perform construction services using an IFB process.
As part of the process, DGS issued a Notice to Bidders on the eMarketplace and DGS Public
Works websites that announced the time and location of the public bid opening. All bids that DGS
received were opened at the designated time and location. The procurement was awarded to the
lowest responsible bidder.

B. Collection and Analysis of Contract Data

BBC Research & Consulting (BBC) collected contracting and vendor data from DGS’s Bureau of
Procurement and the Pennsylvania Treasury to serve as the basis for key disparity study
analyses, including the utilization, availability, and disparity analyses. The study team collected
the most comprehensive set of data that was available on prime contracts and subcontracts that
the Commonwealth awarded during the study period (i.e., July 1, 2011 through June 30, 2016).
BBC sought data that included information about prime contractors and subcontractors,
regardless of the race/ethnicity and gender of their owners or their statuses as small
disadvantaged businesses. The study team collected data on construction; professional services;
and goods and support services prime contracts and subcontracts that DGS awarded during the
study period. The study team'’s analyses included contracts and procurements worth $10,000 or
more.”

6 Beginning in August 2016, DGS began using the Job Order Contracting Program in lieu of the small business design and
construction program.

7Procurements of $10,000 or more accounted for more than 96 percent of all in-scope Commonwealth contract and
procurement dollars during the study period.
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Prime contract data collection. DGS and the Pennsylvania Treasury provided the study team
with electronic data on construction; professional services; and goods and support services
prime contracts from their SAP data system, eMarketplace program, and Contracts E-library.
BBC collected the following information about each relevant construction; professional services;
and goods and support services prime contract awarded during the study period:

m  Purchase order or contract number;

m  Description of work;

m  Award date;

m  Award amount (including change orders and amendments);

®  Amount paid-to-date;

m  Originating Commonwealth agency;

®m  Prime contractor name; and

m  Prime contractor identification number.

DGS advised the study team on how to interpret the provided data including how to identify

unique bid opportunities and, as appropriate, how to aggregate related procurement dollar
amounts.

Subcontract data collection. DGS does not maintain comprehensive subcontractor
information, so the study team conducted surveys with prime contractors to collect information
on subcontracts that were associated with the DGS contracts on which they worked during the
study period. BBC sent out surveys to request subcontract data from prime contractors that
worked on DGS construction and professional services contracts worth at least $100,000. BBC
collected the following information about each relevant subcontract as part of the survey
process:

m  Associated prime contract number;

®  Amount paid on the subcontract as of June 30, 2016;

®  Amount awarded on the subcontract;

m  Description of work; and

m  Subcontractor name.

BBC initially sent surveys to 560 prime contractors to collect subcontractor data on 2,188
contracts. Those contracts accounted for approximately $12.87 billion of DGS’s contracting
dollars during the study period.8 After the first round of surveys, BBC sent a follow-up round of

surveys to all prime contractors that had not yet responded. After the follow-up round of
surveys, DGS contacted the 30 remaining unresponsive prime contractors with the highest

8 BBC conducted subcontractor outreach using contract data from the Pennsylvania Treasury Department. In some cases,
contract amounts specified by the Treasury Department overstated the actual contract award amount.
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valued contracts. Through the survey effort, BBC collected subcontract data for more than $2.74
billion, or 21 percent, of those contract dollars.

Contracts included in study analyses. BBC collected information on 46,517 prime contracts
and 2,752 associated subcontracts that DGS awarded during the study period in the areas of
construction; professional services; and goods and support services. Those contracts accounted
for approximately $10.77 billion of DGS contracting dollars during the study period. Figure 4-2
presents dollars by relevant contracting area for the prime contracts and subcontracts that the
study team included in its analyses.

Figure 4-2. Number of Dollars
Number of DGS contracts Contract Type Contract Elements  (Millions)
included in the study

Construction 10,509 $3,341
Note:
Numbers rounded to nearest dollar and thus may not Professional services 15,527 $5,539
sum exactly to totals.

Goods and support services 23,233 $1,890
Source: Total 49,269 $10,770
BBC Research & Consulting from DGS contract data.

Prime contract and subcontract amounts. For each contract included in the study team’s
analyses, BBC examined the dollars that DGS paid to each prime contractor as of June 30, 2016
and the dollars that the prime contractor paid to any subcontractors.? If a contract included
subcontracts, the study team calculated subcontract amounts as the total amount paid to each
subcontractor during the study period. BBC then calculated the prime contract amount as the
total amount paid during the study period less the sum of dollars paid to all subcontractors. If a
contract did not include any subcontracts, the study team attributed the entire amount paid
during the study period to the prime contractor.

C. Collection of Vendor Data

DGS maintains a vendor database with data on all vendors who have performed work on
Commonwealth contracts. The study team compiled the following information on businesses
that participated in DGS construction; professional services; and goods and support services
contracts and procurements during the study period:

®  Business name;

m  Addresses and phone numbers;

m  Ownership status (i.e., whether each business was minority- or woman-owned);

m  Ethnicity of ownership (if minority-owned);

m  Small disadvantaged business certification status;

m  Primary line of work;

9 BBC used the amount paid to prime contractors and subcontractors during the study period in all cases that it was available.
In the small number of cases where the amount paid was not available, BBC used the amount awarded to prime contractors
and subcontractors.
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m  Business size;
m  Year of establishment; and

m  Additional contact information.
BBC relied on a variety of sources for that information, including:

m  DGS contract and vendor data;

m  PennDOT United Certification Program Disadvantaged Business Enterprise list;
m  Commonwealth of Pennsylvania SDB certification list;

m  (ity of Philadelphia Office of Economic Opportunity certification list;

m  Small Business Administration certification and ownership lists, including 8(a) HUBZone
and self-certification lists;

m  Dun & Bradstreet (D&B) business listings and other business information sources;

m  Telephone surveys that the study team conducted with business owners and managers as
part of the utilization and availability analyses;

m  Business websites; and

m  Reviews that DGS conducted of study information.

D. Relevant Geographic Market Area

The study team used DGS’s contracting and vendor data to help determine the relevant
geographic market area—the geographical area in which the agency spends the substantial
majority of its contracting dollars—for the study. The study team’s analysis showed that 88
percent of DGS’s construction; professional services; and goods and support services contracting
dollars during the study period went to businesses with locations in Pennsylvania, indicating
that Pennsylvania should be considered the relevant geographic market area for the study. BBC’s
analyses—including the availability analysis and quantitative analyses of marketplace
conditions—focused on Pennsylvania.

E. Relevant Types of Work

For each prime contract and subcontract, the study team determined the subindustry that best
characterized the business’s primary line of work (e.g., heavy construction). BBC identified
subindustries based on DGS contract data; telephone surveys that BBC conducted with prime
contractors and subcontractors; business certification lists; D&B business listings; and other
sources. BBC developed subindustries based in part on 8-digit D&B industry classification codes.
Figure 4-3 presents the dollars that the study team examined in the various construction;
professional services; and goods and support services subindustries that BBC included in its
analyses.

The study team combined related subindustries that accounted for relatively small percentages
of total contracting dollars into five “other” subindustries—“other construction services,” “other
construction materials,” “other professional services,” “other goods,” and “other support
services.” For example, the contracting dollars that DGS awarded to contractors for “customized

” o«

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 4, PAGE 8



clothing and apparel” represented less than 1 percent of the total DGS contract dollars that BBC
examined in the study. BBC combined “customized clothing and apparel” with other goods
subindustries that also accounted for relatively small percentages of total contracting dollars
and that were relatively dissimilar to other subindustries into the “other goods” subindustry.

Figure 4-3.
DGS contract dollars by subindustry

Total Total

Industry (in Millions) Industry (in Millions)
Construction Professional Services (continued)
Structural steel and building construction $993 Real estate management $210
Heavy construction $619 Legal services $172
Plumbing and HVAC $450 Architectural and design services $100
Electrical work $210 Scientific and market research $77
Excavation $153 Medical consulting $60
Concrete and related products $131 Medical providers $45
Other construction services $116 Finance and accounting $40
Water, sewer, and utility lines 84 Testing services $12
Other construction materials $82 Other professional services $10
Landscape services $75 Surveying and mapmaking S5
Heavy construction equipment $63 Total professional services $5,539
Dam and marine construction $58 Goods and Support Services
Electrical equipment and supplies $53 Food products, wholesale and retail $374
Concrete work $43 Computer systems and services $359
Structural metals $41 Automobiles $219
Trucking, hauling and storage $39 Printing, copying, and mailing $160
Roofing $38 Communications equipment $109
Industrial equipment and machinery $33 Petroleum and petroleum products $105
Masonry, drywall and stonework $22 Other services $100
Painting $15 Other goods $92
Fencing, guardrails and signs S13 Safety equipment $78
Flagging services S5 Office equipment $73
Wrecking and demolition work s3 Farm and garden equipment and supplies $49
Railroad construction S1 Security guard services $42

Total construction $3,341 Security services $40
Professional Services Office supplies $34
Business services and consulting $2,093 Vehicle parts and supplies $20
IT and data services $1,079 Industrial chemicals $13
Engineering $436 Cleaning and janitorial services $11
Construction management $322 Uniforms and apparel S11
Advertising, marketing and public relations $315 Cleaning and janitorial supplies $0.6
Environmental services and transportation Total goods and support services $1,890
planning $282
Human resources and job training services $281 Total $10,770

Note: Numbers rounded to nearest dollar and thus may not sum exactly to totals.

Source: BBC Research & Consulting from DGS contract data.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 4, PAGE 9



There were also contracts that were categorized in various subindustries that BBC did not
include as part of its analyses, because they are not typically analyzed as part of disparity
studies. BBC did not include contracts in its analyses that:

m  Were classified in subindustries that reflected national markets (i.e., subindustries that are
dominated by large national or international businesses) or were classified in subindustries
for which DGS awarded the majority of contracting dollars to businesses located outside of
Pennsylvania ($1.5 billion of associated contract dollars);10

m  Were classified in subindustries that are not typically included in a disparity study and also
accounted for small proportions of DGS’s contracting dollars ($1.4 billion of associated
contract dollars);!! or

m  Could not be classified into a particular subindustry ($329 million of associated contract
dollars).

BBC also did not include in its analyses payments made by DGS or other Commonwealth
agencies to other government agencies, nonprofit organizations, banks or individuals ($122
billion of associated contract dollars).

F. Agency Review Process

DGS reviewed BBC'’s prime contract and subcontract data several times during the study process.
The BBC study team met with DGS staff to review the data collection process, information that
the study team gathered, and summary results. DGS staff also reviewed contract and vendor
information. BBC incorporated DGS’s feedback in the final contract and vendor data that the
study team used as part of the disparity study.

10 Examples of such industries include computers; banking; and insurance.

11 Examples of industries not typically included in a disparity study include retail stores, health care providers, and farms.
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CHAPTER 5.
Availability Analysis

BBC Research & Consulting (BBC) analyzed the availability of minority-owned businesses,
woman-owned businesses, veteran-owned businesses, service-disabled veteran-owned,
lesbian/gay/bisexual/transgender (LGBT)-owned businesses, and disabled-owned businesses
(referred to collectively as small diverse businesses) that are ready, willing, and able to perform
on Commonwealth of Pennsylvania (Commonwealth) construction; professional services; and
goods and support services prime contracts and subcontracts.! Chapter 5 describes the
availability analysis in five parts:

Purpose of the availability analysis;
Potentially available businesses;

Availability database;

Availability calculations; and

m o 0w >

Availability results.
Appendix E provides supporting information related to the availability analysis.

A. Purpose of the Availability Analysis

BBC examined the availability of diverse businesses for Commonwealth prime contracts and
subcontracts to inform the Department of General Services’ (DGS’) implementation of the Small
Diverse Business (SDB) Program and to use as inputs in the disparity analysis.? In the disparity
analysis, BBC compared the percentage of Commonwealth contract dollars that went to diverse
businesses during the study period (i.e., participation, or utilization) to the percentage of dollars
that one might expect those businesses to receive based on their availability for specific types
and sizes of Commonwealth prime contracts and subcontracts. The study period included
contracts that DGS awarded between July 1, 2011 and June 30, 2016. Comparisons between
participation and availability allowed BBC to determine whether any certain business groups
were underutilized during the study period relative to their availability for Commonwealth
work (for details, see Chapter 7).

B. Potentially Available Businesses

BBC'’s availability analysis focused on specific areas of work (i.e., subindustries) related to the
relevant types of contracts and procurements that DGS awarded during the study period. BBC
began the availability analysis by identifying the specific subindustries in which DGS spends the

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.

2 For disparity study analyses, BBC measured the availability and utilization of all diverse businesses regardless of size and
revenue.
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majority of its contracting dollars (for details, see Chapter 4) as well as the geographic areas in
which the majority of the businesses with which DGS spends those contracting dollars are
located (i.e., the relevant geographic market area).3

BBC then conducted extensive surveys to develop a representative, unbiased, and statistically-
valid database of potentially available businesses located in the relevant geographic market area
that perform work within relevant subindustries. That method of examining availability is
referred to as a custom census and has been accepted in federal court as the preferred
methodology for conducting availability analyses. The objective of the availability survey was
not to collect information from each and every relevant business that is operating in the local
marketplace. It was to collect information from an unbiased subset of the business population
that appropriately represents the entire business population operating in Pennsylvania. That
approach allowed BBC to estimate the availability of diverse businesses in an accurate,
statistically-valid manner.

Overview of availability surveys. The study team conducted telephone surveys with
business owners and managers to identify local businesses that are potentially available for
Commonwealth prime contracts and subcontracts.* BBC began the survey process by compiling
a comprehensive and unbiased phone book of all businesses—regardless of ownership—that
perform work in relevant industries and have a location within the relevant geographic market
area. BBC developed that phone book based on information from a variety of data sources,
including Dun & Bradstreet (D&B) Marketplace and DGS’ vendor registration list. BBC collected
information about all business establishments listed under 8-digit work specialization codes
that were most related to the contracts that DGS awarded during the study period. BBC obtained
listings on 28,507 local businesses that do work related to those work specializations. BBC did
not have working phone numbers for 3,506 of those businesses but attempted availability
surveys with the remaining 25,001 business establishments.

Availability survey information. BBC worked with Customer Research International to
conduct telephone surveys with the owners or managers of the identified business
establishments. Survey questions covered many topics about each business including:

m  Status as a private business (as opposed to a public agency or nonprofit organization);
m  Status as a subsidiary or branch of another company;

m  Primary lines of work;

=  Interest in performing work for the Commonwealth and other government agencies;
= Interestin performing work as a prime contractor or as a subcontractor;

m  Largest prime contract or subcontract bid on or performed in the previous five years;

= Race/ethnicity and gender of the owners;

3 BBC identified the relevant geographic market area for the disparity study as Pennsylvania.

4 The study team offered business representatives the option of completing surveys via fax or e-mail if they preferred not to
complete surveys via telephone.
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m  Veteran status of the owners;
m  Disability status of the owners; and

m  LGBT status of the owners.

Potentially available businesses. BBC considered businesses to be potentially available for
Commonwealth prime contracts or subcontracts if they reported having a location in the
relevant geographic market area and reported possessing all of the following characteristics:

m  Being a private sector business (as opposed to a government organization nonprofit
organization);

m  Having performed work relevant to Commonwealth construction; professional services; or
goods and support services contracting;

m  Having bid on or performed construction; professional services; or goods and support
services prime contracts or subcontracts in either the public or private sector in the
relevant geographic market area in the past five years; and

m  Beinginterested in work for the Commonwealth or other government agencies.

BBC also considered the following information about businesses to determine if they were
potentially available for specific prime contracts and subcontracts that DGS awards:

= The role in which they work (i.e., as a prime contractor, subcontractor, or both); and

m  The largest contract on which they bid or performed in the past five years.

C. Businesses in the Availability Database

After conducting availability surveys with thousands of local businesses, BBC developed a
database of information about businesses that are potentially available for Commonwealth
construction; professional services; and goods and support services contracts and
procurements. Information from the database allowed BBC to accurately assess the availability
of businesses that are ready, willing, and able to perform work for the Commonwealth. Figure
5-1 presents the percentage of businesses in the availability database that were minority-,
woman-, veteran-, disabled-, and LGBT-owned. The study team’s analysis included 1,872
businesses that are potentially available for specific Commonwealth construction; professional
services; and goods and support services contracts and procurements that DGS awards. As
shown in Figure 5-1, of those businesses:

m  26.4 percent were minority- or woman-owned;

m 7.7 percent were veteran-owned;

m 2.2 percent were disabled-owned; and

m 1 percent were LGBT-owned.

The information in Figure 5-1 reflects a simple head count of businesses with no analysis of their

availability for specific Commonwealth contracts. Thus, it represents only a first step toward
analyzing the availability of small disadvantaged businesses for Commonwealth work.
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Figure 5-1. Business group Availability %
. . . g 0
Percentage of businesses in the availability Y

da:abase ;hatb‘llvec:e m(;nfég¥-' Womdan-’ Asian American-owned 21 %
veteran-, disabled, an -owne Black American-owned 39%
Hispanic American-owned 15%
Note:

1 H - 0,
Numbers rounded to nearest tenth of 1 percent and thus may not sum Native American-owned 0.5 %
exactly to totals. Non-Hispanic white woman-owned 183 %
Total Minority- and Woman-owned 264 %
Source: Veteran-owned 7.7 %

BBC Research & Consulting availability analysis.
Disabled-owned 22 %
LGBT-owned 1.0 %

D. Availability Calculations

BBC analyzed information from the availability database to develop dollar-weighted estimates
of the availability of diverse businesses for Commonwealth work awarded by DGS. Those
estimates represent the percentage of Commonwealth contracting and procurement dollars that
diverse businesses would be expected to receive based on their availability for specific types
and sizes of Commonwealth prime contracts and subcontracts.

Steps to calculating availability. BBC used a bottom up, contract-by-contract matching
approach to calculate availability. Only a portion of the businesses in the availability database
was considered potentially available for any given Commonwealth prime contract or
subcontract. BBC first examined the characteristics of each specific prime contract or
subcontract (referred to generally as a contract element), including type of work and contract
size. BBC then identified businesses in the availability database that perform work of that type,
in that role (i.e., as a prime contractor or subcontractor), and of that size.

BBC identified the specific characteristics of each prime contract and subcontract included as
part of the disparity study and then took the following steps to calculate availability for each
contract element:

1. For each contract element, the study team identified businesses in the availability database
that reported that they:

» Are interested in performing construction; professional services; or goods and support
services work in that particular role for that specific type of work for the
Commonwealth; and

» Have bid on or performed work of that size in the past five years.

2. The study team then counted the number of diverse businesses and majority-owned
businesses in the availability database that met the criteria specified in Step 1.

3.  The study team translated the numeric availability of businesses for the contract element
into percentage availability.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 5, PAGE 4



BBC repeated those steps for each contract
element that the study team examined as
part of the disparity study. BBC multiplied
the percentage availability for each
contract element by the dollars associated
with the contract element, added results
across all contract elements, and divided
by the total dollars for all contract
elements. The result was dollar-weighted
estimates of the availability of diverse
businesses for Commonwealth contracts
and procurements. Figure 5-2 provides an
example of how BBC calculated the
availability of minority- and woman-
owned businesses for a specific
subcontract associated with a professional
services prime contract that DGS awarded
during the study period.

BBC'’s availability calculations are based on
prime contracts and subcontracts that DGS
awarded between July 1, 2011 and June
30, 2016. A key assumption of the

Figure 5-2.
Example of an availability calculation
for a Commonwealth subcontract

On a contract that DGS awarded in 2015, the prime
contractor awarded a subcontract worth $959,440 for
business services and consulting. To determine the overall
availability of minority- and woman-owned businesses for
that subcontract, the study team identified businesses in
the availability database that:

a. Were in business in 2015;

b. Indicated that they performed business services
and consulting;

c. Reported bidding on work of similar or greater
size in the past; and

d. Reported interest in working as a subcontractor
on Commonwealth or PennDOT projects.

The study team found 56 businesses in the availability
database that met those criteria. Of those businesses, ten
were minority- or woman-owned businesses. Thus, the
availability of minority- and woman-owned businesses for
the subcontract was 18 percent (i.e., 10/56 X 100 = 18).

availability analysis is that the contracts and procurements that DGS awarded during the study
period are representative of the contracts and procurements that DGS will award in the future. If
the types and sizes of the contracts and procurements that DGS awards in the future differ
substantially from those that they awarded in the past, then the Commonwealth should adjust
availability estimates accordingly to account for those differences.

Improvements on a simple head count of businesses. BBC used a custom census
approach to calculate the availability of diverse businesses for Commonwealth work rather than
using a simple head count of diverse businesses (e.g., simply calculating the percentage of all
local businesses that are minority-, woman-, veteran-, disabled, or LGBT-owned). There are
several important ways in which BBC’s custom census approach to measuring availability is
more precise than completing a simple head count.

BBC’s approach accounts for type of work. Federal regulations suggest calculating availability
based on businesses’ abilities to perform specific types of work. BBC took type of work into
account by examining 60 different subindustries related to construction; professional services;
and goods and support services as part of estimating availability for Commonwealth prime

contracts and subcontracts.

BBC’s approach accounts for contractor role. The study team collected information on whether
businesses work as prime contractors, subcontractors, or both. Businesses that reported
working as prime contractors were considered potentially available for Commonwealth prime
contracts. Businesses that reported working as subcontractors were considered potentially
available for Commonwealth subcontracts. Businesses that reported working as both prime
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contractors and subcontractors were considered potentially available for both Commonwealth
prime contracts and subcontracts.

BBC’s approach accounts for the relative capacity of businesses. To account for the capacity of
businesses to work on Commonwealth contracts, BBC considered the size—in terms of dollar
value—of the prime contracts and subcontracts that a business bid on or received in the
previous five years when determining whether to count that business as available for particular
prime contracts or subcontracts. For each contract element, BBC considered whether businesses
had previously bid on or received at least one contract of an equivalent or greater dollar value.
BBC’s approach to accounting for capacity is consistent with many recent, key court decisions
that have found such measures to be important to measuring availability (e.g., Associated
General Contractors of America, San Diego Chapter vs. California Department of Transportation, et
al.,> Western States Paving Company v. Washington State DOT, ¢ Rothe Development Corp. v. U.S.
Department of Defense,” and Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade
County®).

BBC’s approach accounts for interest in relevant work. The study team collected information on
whether businesses are interested in working on Commonwealth construction; professional
services; and goods and support services work (in addition to considering several other factors
related to Commonwealth prime contracts and subcontracts such as contract type and size).
Businesses had to indicate that they are interested in performing such work for the
Commonwealth in order to be considered potentially available for Commonwealth contracts and
procurements.

BBC’s approach generates dollar-weighted results. BBC examined availability on a contract-by-
contract basis and then dollar-weighted the results for different sets of contract elements. Thus,
the results of relatively large contract elements contributed more to overall availability
estimates than those of relatively small contract elements. That approach is consistent with
relevant case law and federal regulations.

E. Availability Results

BBC estimated the availability of diverse businesses for the 49,269 relevant construction;
professional services; and goods and support services prime contracts and subcontracts that
DGS awarded between July 1, 2011 and June 30, 2016.

Minority-and woman-owned businesses. BBC examined the availability of minority- and
woman-owned businesses for various contracts sets to assess the degree to which they are
ready, willing, and able to perform various types of Commonwealth work.

5 AGC, San Diego Chapter v. California DOT, 2013 WL 1607239 (9th Cir. April 16, 2013).
6 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).
7 Rothe Development Corp. v. U.S. Department of Defense, 545 F.3d 1023 (Fed. Cir. 2008).

8 Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade County, 943 F. Supp. 1546 (S.D. Fla. 1996).
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Overall. Figure 5-3 presents overall dollar-weighted availability estimates of the availability of
minority- and woman-owned businesses for Commonwealth contracts and procurements.
Overall, the availability of minority- and woman-owned businesses for the Commonwealth’s
contracts and procurements is 22.1 percent. Put another way, one might expect minority- and
woman-owned businesses to receive 22.1 percent of the contracting and procurement dollars
that DGS awards. Non-Hispanic white woman-owned businesses (10.6%) and Asian American-
owned businesses (4.9%) exhibited the highest availability among all minority- and woman-
owned groups.

Figure 5-3. _— ol
Overall availability estimates by racial/ethnic kL el

and gender group Asian American-owned 4.9 %
Note: Black American-owned 43 %
Numbers rounded to nearest tenth of 1 percent and thus may not sum Hispanic American-owned 20 %
exactly to totals. Native American-owned 0.4 %
For more detail and results by group, see Figure F-2 in Appendix F. Non-Hispanic white woman-owned 10.6 %
Source: Total Minority- and Woman-owned 221 %
BBC Research & Consulting availability analysis.

Contract role. Many small disadvantaged businesses are small businesses and thus often work
as subcontractors. Because of that tendency, it is useful to examine the availability of minority-
and woman-owned businesses separately for prime contracts and subcontracts. Figure 5-4
presents those results. As shown in Figure 5-4, the availability of minority- and woman-owned
businesses considered together is similar for Commonwealth prime contracts (22.2%) and
subcontracts (21.4%).

Figure 5-4.
Availability estimates by Contract role
contract role Prime

Business group contracts Subcontracts
Note:
Numbers rounded to nearest tenth of 1 percent Asian American-owned 51% 19 %
and thus may not sum exactly to totals. Black American-owned 45 % 1.4 %
For more detail, see Figures F-8 and F-9 in Hispanic American-owned 21 % 05 %
AppendixF. Native American-owned 0.4 % 0.1 %
Source: Non-Hispanic white woman-owned 102 % 174 %
BBC Research & Consulting availability analysis. Total Minority- and Woman-owned 22.2 % 214 %

Industry. BBC examined the availability of minority- and woman-owned businesses separately
for Commonwealth construction; professional services; and goods and support services
contracts. As shown in Figure 5-5, the availability of minority- and woman-owned businesses
considered together is highest for the Commonwealth’s goods contracts (31.1%) and lowest for
construction contracts (9.7%).
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Figure 5-5.
Availability estimates by industry

Industry
Goods and support

Business group Construction Professional services services
Asian American-owned 0.1 % 4.8 % 13.5 %
Black American-owned 0.4 % 7.7 % 13 %
Hispanic American-owned 11 % 0.5 % 79 %
Native American-owned 0.0 % 0.6 % 03 %
Non-Hispanic white woman-owned 81% 13.0 % 8.0 %

Total Minority- and Woman-owned ?% m% ﬁ%

Note: Numbers rounded to nearest tenth of 1 percent and thus may not sum exactly to totals.
For more detail and results by group, see Figures F-5, F-6, and F-7 in Appendix F.

Source: BBC Research & Consulting availability analysis.

Results by time period. BBC examined the availability of minority- and woman-owned
businesses separately for contracts and procurements that DGS awarded in the early study
period (i.e., July 1,2011 - December 31, 2013) and the late study period (i.e., January 1, 2014 -
June 30, 2016) to determine whether the types and sizes of contracts that DGS awarded across
the study period changed over time, which in turn would affect availability. As shown in Figure
5-6, the availability of minority- and woman-owned businesses considered together is similar
between the early (22.7%) and late (21.6%) study periods.

Figure 5-6. Time period
Availability estimates by time ) i
period Business group Early Late
Note: Asian American-owned 4.4 % 53%
Numbers rounded to nearest tenth of 1 percent Black American-owned 45 % 41 %
and thus may not sum exactly to totals. Hispanic American-owned 20 % 19 %
For more detail and results by group, see Figures Native American-owned 0.4 % 0.4 %
F-3 and F-4 in Appendix F. ) . 3
s Non-Hispanic white woman-owned 114 % 9.8 %
ource: _— -_—

) o ) Total Minority- and Woman-owned 22.7 % 21.6 %

BBC Research & Consulting availability analysis.

Veteran-owned businesses. BBC also separately examined the availability of veteran-owned
businesses for Commonwealth construction; professional services; and goods and support
services contracts. Overall, the availability of veteran-owned businesses for the
Commonwealth’s contracts and procurements is 4.6 percent.

Disabled-owned businesses. Similarly, BBC examined the overall availability of disabled-
owned businesses for Commonwealth work. The availability analysis indicated that the
availability of disabled-owned businesses for the contracts and procurements that DGS awards
is 2.5 percent.

LGBT-owned businesses. Finally, BBC also separately examined the availability of LGBT-
owned businesses for Commonwealth contracts and procurements. Overall, the availability of
LGBT-owned businesses for that work is 1.7 percent.
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CHAPTER 6.
Utilization Analysis

Chapter 6 presents information about the participation of minority-owned businesses, woman-
owned businesses, veteran-owned businesses, service-disabled veteran-owned,
lesbian/gay/bisexual/transgender (LGBT)-owned businesses, and disabled-owned businesses
(referred to collectively as small diverse businesses) in construction; professional services; and
goods and support services prime contracts and subcontracts that the Department of General
Services (DGS) awarded between July 1, 2011 and June 30, 2016.1 BBC Research & Consulting
(BBC) measured the participation of diverse businesses in Commonwealth of Pennsylvania
(Commonwealth) contracting in terms of utilization—the percentage of prime contract and
subcontract dollars that small disadvantaged businesses received on Commonwealth prime
contracts and subcontracts during the study period.2 For example, if 5 percent of Commonwealth
prime contract and subcontract dollars went to non-Hispanic white woman-owned businesses
on a particular set of contracts, utilization of non-Hispanic white woman-owned businesses for
that set of contracts would be 5 percent. BBC considered utilization results on their own and as
inputs in the disparity analysis (for details, see Chapter 7).

Minority- and Woman-owned Businesses

BBC examined the participation of minority- and woman-owned businesses for various sets of
contracts that DGS awarded during the study period. The study team assessed the participation
of all of those businesses considered together and separately for each relevant racial/ethnic and
gender group.

Overall. Figure 6-1 presents the percentage of contracting dollars that minority- and woman-
owned businesses received on construction; professional services; and goods and support
services contracts and procurements that DGS awarded during the study period (including both
prime contracts and subcontracts). As shown in Figure 6-1, overall, minority- and woman-
owned businesses considered together received 4.5 percent of the relevant contracting dollars
that DGS awarded during the study period. Minority- and woman-owned businesses that were
certified as Small Diverse Businesses (SDBs) received 3.3 percent of those dollars. Non-Hispanic
white woman-owned businesses (2.5%) and Asian American-owned businesses (1.0%)
exhibited higher levels of participation on Commonwealth contracts than all other minority- and
woman-owned groups.

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.

2 For disparity study analyses, BBC measured the availability and utilization of all diverse businesses regardless of size and
revenue.
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Figure 6-1. e
Overall utilization results tilization 7

Note: Minority- and Woman-owned
. - o
Numbers rounded to nearest tenth of 1 percent. Numbers may not Asian American-owned 1.0 %
add to totals. Black American-owned 0.7 %
For more detail, see Figure F-2 in Appendix F. Hispanic American-owned 0.2 %
Native American-owned 0.0 %
Source: . . .
Non-Hispanic white woman-owned 25 %
BBC Research & Consulting utilization analysis. . e
Total Minority- and Woman-owned 4.5 %
SDBs
Asian American-owned 1.0 %
Black American-owned 0.6 %
Hispanic American-owned 0.1%
Native American-owned 0.0 %
Non-Hispanic white woman-owned 1.6 %
Total SDBs 33%

Contract Role. Many minority- and woman-owned businesses often work as subcontractors.
Because of that tendency, it is useful to examine the participation of minority- and woman-
owned businesses separately for prime contracts and subcontracts. Figure 6-2 presents those
results. As shown in Figure 6-2, the participation of minority- and woman-owned businesses
considered together was much higher in Commonwealth subcontracts (30.3%) than in prime
contracts (3.0%). However, the vast majority of contracting dollars that the Commonwealth
awarded during the study period were associated with prime contracts.

Figure 6-2.
Utilization results by
contract role

Contract role

Prime
Business group contracts  Subcontracts

Numbers rounded to nearest tenth of 1 percent. X .
Numbers may not add to totals. Asian American-owned 0.3 % 127 %
For more detail, see Figures F-8 and F-9 in Black American-owned 0.6 % 23 %
Appendix F. Hispanic American-owned 0.1 % 1.5 %
s Native American-owned 0.0 % 0.2 %
ource:
. o . Non-Hispanic white woman-owned 19 % 13.6 %
BBC Research & Consulting utilization analysis. —_ —_—
Total Minority- and Woman-owned 3.0 % 30.3 %

Industry. BBC examined the participation of minority- and woman-owned businesses
separately for the Commonwealth’s construction; professional services; and goods and support
services contracts. As shown in Figure 6-3, the participation of minority- and woman-owned
businesses considered together was highest in the Commonwealth’s professional services
contracts (6.0%) and lowest in goods and support services contracts (2.2%).
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Figure 6-3.
Utilization results by relevant industry

Industry
Goods and support
Business group Construction Professional services services
Asian American-owned 0.5 % 1.6 % 0.2 %
Black American-owned 0.3 % 1.0 % 0.6 %
Hispanic American-owned 0.1% 03 % 0.0 %
Native American-owned 0.0 % 0.1% 0.0 %
Non-Hispanic white woman-owned 24 % 3.0% 14 %
Total Minority- and Woman-owned E% H% H%

Note: Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals.
For more detail, see Figures F-5, F-6, and F-7 in Appendix F.

Source: BBC Research & Consulting utilization analysis.

Time period. BBC also examined the participation of minority- and woman-owned businesses
separately for contracts and procurements that DGS awarded in the early study period (i.e., July
1, 2011 - June 30, 2014) and the late study period (i.e., July 1, 2014 - June 30, 2016) to determine
whether their participation in Commonwealth contracts changed over time. As shown in Figure
6-4, the participation of minority- and woman-owned businesses considered together was
somewhat great in the early study period (5.4%) than in the late study period (3.7%).

Figure 6-4.

AT Time period
L!tlllzathn results by Business group Early Late
time period

Asian American-owned 14 % 0.6 %
EE:E:E ;::;:Z:Z;tej:ist:znth of 1 percent. Black American-owned 0.8 % 0.6 %
For more detail, see Figures F-3 and F-4 in Appendix Hispanic American-owned 02 % 0.2 %
F. Native American-owned 0.1 % 0.0 %

Non-Hispanic white woman-owned 28 % 22 %
source: ) o ) Total Minority- and Woman-owned H% ?%
BBC Research & Consulting utilization analysis.

Concentration of dollars. BBC analyzed whether the dollars that minority- and woman-
owned businesses received on Commonwealth contracts during the study period were spread
across a relatively large number of businesses or were concentrated with a relatively small
number of businesses. The study team assessed that question by calculating:

m  The number of different businesses within each relevant minority- and woman-owned
business group that received contracting dollars during the study period; and

m  The number of different businesses within each relevant minority- and woman-owned
business group that accounted for 75 percent of the group’s total contracting dollars during
the study period.

Figure 6-5 presents those results. Overall, 522 different minority- and woman-owned businesses
participated in Commonwealth contracts during the study period. One hundred forty of those
businesses, or 26.8 percent of all utilized minority- and woman-owned businesses, accounted for
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75 percent of the total contracting dollars that minority- and woman-owned businesses received
during the study period.

Figure 6-5.
Concentration of dollars that went to minority- and woman-owned businesses

Number of businesses % of businesses
Utilized accounting for 75% accounting for
Business group businesses of dollars 75% of dollars
Asian American-owned 65 11 16.9%
Black American-owned 53 8 15.1%
Hispanic American-owned 30 7 23.3%
Native American-owned 9 3 33.3%
Non-Hispanic white woman-owned 363 111 30.6%
Total Minority- and Woman-owned E W 26.8%

Note:  The sum of utilized businesses by group is not equal to total utilized minority- and woman-owned businesses, because two minority-owned
businesses that received work during the study period were of unknown race/ethnicity.

Source: BBC Research & Consulting utilization analysis.

Veteran-owned Businesses

BBC also separately examined the participation of veteran-owned businesses in Commonwealth
construction; professional services; and goods and support services contracts. Overall, the
participation of veteran-owned businesses for the Commonwealth’s contracts and procurements
was 0.8 percent.3

Disabled-owned Businesses

Similarly, BBC examined the participation of disabled-owned businesses in Commonwealth
work. The availability analysis indicated that the participation of disabled-owned businesses for
the contracts and procurements that DGS awarded during the study period was 0.3 percent.

LGBT-owned Businesses

Finally, BBC separately examined the participation of LGBT-owned businesses in
Commonwealth contracts and procurements. Overall, the participation of LGBT-owned
businesses for that work was 0.04 percent.

3 For disparity study analyses, service-disabled veterans were classified as either veteran-owned businesses or disabled-
owned businesses so as to avoid double-counting.
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CHAPTER 7.
Disparity Analysis

The disparity analysis compared the participation of minority-owned businesses, woman-owned
businesses, veteran-owned businesses, service-disabled veteran-owned,
lesbian/gay/bisexual/transgender (LGBT)-owned businesses, and disabled-owned businesses
(referred to collectively as diverse businesses) in contracts that the Commonwealth of
Pennsylvania (the Commonwealth) awarded between July 1, 2011 and June 30, 2016 (i.e., the
study period) to the contract dollars that those businesses might be expected to receive based on
their availability for that work.! The analysis focused on construction; professional services; and
goods and support services contracts and procurements. Chapter 7 presents the disparity
analysis in four parts:

A. Overview;
B. Disparity analysis results; and

C. Statistical significance.

A. Overview

As part of the disparity analysis, BBC Research & Consulting (BBC) compared the actual
participation, or utilization, of diverse businesses in Commonwealth prime contracts and
subcontracts with the percentage of contract dollars that those businesses might be expected to
receive based on their availability for that work. BBC expressed both actual participation and
availability as percentages of the total dollars associated with a particular set of contracts. BBC
then calculated a disparity index to help compare participation and availability results across
relevant business groups and contract sets using the following formula:

% participation <100

% availability

A disparity index of 100 indicates parity between actual participation and availability. That is,
participation of a particular business group was largely in line with its availability. A disparity
index of less than 100 indicates a disparity between participation and availability. That is, a
particular business group was underutilized relative to its availability. Finally, a disparity index
of less than 80 indicates a substantial disparity between participation and availability. That is, a
particular business group was substantially underutilized relative to its availability.2

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups. For disparity study analyses,
service-disabled veterans were classified as either veteran-owned businesses or disabled-owned businesses so as to avoid
double-counting.

2 Many courts have deemed disparity indices below 80 as being substantial and have accepted such outcomes as evidence of
adverse conditions for a particular business group (e.g., see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023,
1041; Eng’g Contractors Ass’n of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923 (11th Circuit 1997); and
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The disparity analysis results that BBC presents in Chapter 7 summarize detailed results tables
that are presented in Appendix F. Appendix F presents disparity analysis results for different
sets of contracts. For example, Figure 7-1, which is identical to Figure F-2 in Appendix F,
presents disparity analysis results for all Commonwealth contracts that BBC examined as part of
the study. Appendix F includes analogous tables for different subsets of contracts including:

m  Construction; professional services; and goods and support services contracts;
®m  Prime contracts and subcontracts; and

m  Contracts that the Department of General Services (DGS) awarded in different time periods.

The heading of each table in Appendix F provides a description of the subset of contracts that
BBC analyzed for that particular table.

A review of Figure 7-1 helps to introduce the calculations and format of all of the disparity
analysis tables in Appendix F. As illustrated in Figure 7-1, the disparity analysis tables present
information about minority- and woman-owned businesses in separate rows:3

m  “All businesses” in row (1) pertains to information about all businesses, regardless of the
race/ethnicity and gender of their owners.

m  Row (2) presents results for all minority- and woman-owned businesses considered
together, regardless of whether they were certified as Small Diverse Businesses (SDBs).

m  Row (3) presents results for all non-Hispanic white woman-owned businesses, regardless
of whether they were certified as SDBs.

m  Row (4) presents results for all minority-owned businesses, regardless of whether they
were certified as SDBs.

m  Rows (5) through (10) present results for businesses of each individual racial/ethnic group,
regardless of whether they were certified as SDBs.

Utilization results. Each disparity analysis table includes the same columns and rows:

m  Column (a) presents the total number of prime contracts and subcontracts (i.e., contract
elements) that BBC analyzed as part of the contract set. As shown in row (1) of column (a)
of Figure 7-1, BBC analyzed 49,269 contract elements. The value presented in column (a)
for each individual business group represents the number of contract elements in which
businesses of that particular group participated (e.g., as shown in row (6) of column (a),
Asian American-owned businesses participated in 241 prime contracts and subcontracts).

Concrete Works of Colo., Inc. v. City and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994). See Appendix B for additional
discussion of those and other cases.

3 Disparity analysis results for veteran-owned businesses, disabled-owned businesses, and LGBT-owned businesses are not
presented in the disparity analysis tables in Appendix F. However, those results are discussed later in Chapter 7.
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Figure 7-1.
Example of a disparity analysis table from Appendix F (same as Figure F-2 in Appendix F)

(a) (b) (c) (d) (e) () (g)
Number of Total Estimated
contract dollars total dollars Utilization Availability Utilization - Disparity
Business Group elements (thousands) (thousands)* percentage percentage Availability index

(1) All businesses 49,269 $10,770,072 $10,770,072
(2) Minority and woman-owned businesses 2,413 $485,932 $485,932 4.5 22.1 -17.6 20.4
(3) Non-Hispanic white woman-owned 1,576 $271,752 $271,752 2.5 10.6 -8.1 23.8
(4) Minority-owned 837 $214,180 $214,180 2.0 11.6 -9.6 17.2
(5) Black American-owned 383 $76,157 $78,211 0.7 43 -3.6 16.8
(6) Asian American-owned 241 $106,609 $109,484 1.0 4.9 -3.9 20.8
(7) Hispanic American-owned 157 $21,199 $21,771 0.2 2.0 -1.8 10.3
(8) Native American-owned 43 $4,590 $4,714 0.0 0.4 -0.3 11.7
(9) Unknown minority-owned 13 $5,625

(10) SDB-certified 1,117 $356,316 $356,316 3.3

(11) Non-Hispanic white woman-owned SDB 494 $118,129 $171,151 1.6

(12) Minority-owned SDB 440 $127,802 $185,165 1.7

(13) Black American-owned SDB 239 $44,712 $67,591 0.6

(14) Asian American-owned SDB 139 $69,983 $105,794 1.0

(15) Hispanic American-owned SDB 44 $7,264 $10,981 0.1

(16) Native American-owned SDB 6 $529 $800 0.0

(17) Unknown minority-owned SDB 12 $5,314

Note: Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.

Source:

*Unknown minority-owned businesses and unknown minority-owned SDBs were allocated to minority and SDB subgroups proportional to the known total dollars of those groups. For example, if total dollars of
Black American-owned businesses (column b, row 6) accounted for 25 percent of total minority-owned business dollars (column b, row 4), then 25 percent of column b, row 9 would be added to column b, row 6

and the sum would be shown in column ¢, row 6.

BBC Research & Consulting disparity analysis.
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m  Column (b) presents the dollars (in thousands) that were associated with the set of contract
elements. As shown in row (1) of column (b) of Figure 7-1, BBC examined approximately
$10.8 billion for the entire set of contract elements. The dollar totals include both prime
contract and subcontract dollars. The value presented in column (b) for each individual
business group represents the dollars that the businesses of that particular group received
on the set of contract elements (e.g., as shown in row (6) of column (b), Asian American-
owned businesses received approximately $107 million).

m  Column (c) presents the dollars (in thousands) that were associated with the set of contract
elements after adjusting those dollars for businesses that BBC identified as minority-owned
but for which specific race/ethnicity information was not available. The dollar totals
include both prime contract and subcontract dollars.

m  Column (d) presents the participation of each minority- and woman-owned business group
as a percentage of total dollars associated with the set of contract elements. BBC calculated
each percentage in column (d) by dividing the dollars going to a particular group in column
(c) by the total dollars associated with the set of contract elements shown in row (1) of
column (c), and then expressing the result as a percentage (e.g., for Asian American-owned
businesses, the study team divided $109 million by $10.8 billion and multiplied by 100 for a
result of 1.0 %, as shown in row (6) of column (d)).

m  The bottom half of Figure 7-1 presents utilization results for minority- and woman-owned
businesses that were SDB-certified.

Availability results. Column (e) of Figure 7-1 presents the availability of each minority- and
woman-owned business group for all contract elements that the study team analyzed as part of
the contract set (e.g., as shown in row (6) of column (e), the availability of Asian American-
owned businesses is 4.9%). Availability estimates, which are represented as percentages of the
total contracting dollars associated with the set of contracts, serve as benchmarks against which
to compare the participation of specific groups for specific sets of contracts.

Differences between participation and availability. The next step in analyzing whether
there was a disparity between the participation and availability of diverse businesses is to
subtract the participation percentage from the availability percentage. Column (f) of Figure 7-1
presents the percentage point difference between participation and availability for each relevant
racial/ethnic and gender group. For example, as presented in row (6) of column (f) of Figure 7-1,
the participation of Asian American-owned businesses in Commonwealth contracts was 3.9
percentage points less than their availability.

Disparity indices. BBC also calculated a disparity index for each relevant racial/ethnic and
gender group. Column (g) of Figure 7-1 presents disparity indices for each relevant racial /ethnic
and gender group. For example, as reported in row (6) of column (g), the disparity index for
Asian American-owned businesses was approximately 21, indicating that Asian American-
owned businesses received approximately $0.21 for every dollar that they might be expected to
receive based on their availability for prime contracts and subcontracts that DGS awarded
during the study period.
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BBC applied the following rules when disparity indices were exceedingly large or could not be
calculated because the study team did not identify any businesses of a particular group as
available for a particular contract set:

®  When calculations showed a disparity index exceeding 200, BBC reported an index of
“200+.” A disparity index of 200+ means that participation was more than twice as much as
availability for a particular group for a particular set of contracts.

®  When there was no participation and no availability for a particular group for a particular
set of contracts, BBC reported a disparity index of “100,” indicating parity.

B. Disparity Analysis Results

BBC measured disparities between the participation and availability of diverse businesses for
the construction; professional services; and goods and support services prime contracts and
subcontracts that DGS awarded during the study period.

Minority-and woman-owned businesses. BBC examined the availability of minority- and
woman-owned businesses for various contracts sets to assess the degree to which they may
have been underutilized on various types of Commonwealth work.

Overall. Figure 7-2 presents disparity indices for minority- and woman-owned businesses for all
relevant prime contracts and subcontracts that DGS awarded during the study period. The line
down the center of the graph shows a disparity index level of 100, which indicates parity
between participation and availability. Disparity indices of less than 100 indicate disparities
between participation and availability (i.e., underutilization). For reference, a line is also drawn
at a disparity index level of 80, because some courts use 80 as the threshold for what indicates a
substantial disparity.

Figure 7-2. o :
. er e ge All minority-and '
Disparity indices by woman-owned 20 '
group
Note: Asian American-owned 21
For more detail, see Figure F-2 in
Appendix F.
Black American-owned 17
Source:
BBC Research & Consulting disparity Hispanic American-owned 10
analysis. p
Native American-owned 12
Non-Hispanic white 74
woman-owned
T T T T T T T T

0 20 40 60 80 100 120 140 160 180 200

As shown in Figure 7-2, overall, the participation of minority- and woman-owned businesses in
contracts that DGS awarded during the study period was substantially lower than what one
might expect based on the availability of those businesses for that work. The disparity index of
20 indicates that minority- and woman-owned businesses received approximately $0.20 for
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every dollar that they might be expected to receive based on their availability for the relevant
prime contracts and subcontracts that DGS awarded during the study period. Disparity analysis
results by individual racial/ethnic and gender group indicated that all relevant groups exhibited
substantial disparities on DGS contracts and procurements.

Contract role. Subcontracts tend to be much smaller in size than prime contracts, and as a result,
are often more accessible than prime contracts to minority- and woman-owned businesses.
Thus, it might be reasonable to expect better outcomes for minority- and woman-owned
businesses on subcontracts than prime contracts. Figure 7-3 presents disparity indices for all
relevant racial/ethnic and gender groups separately for prime contracts and subcontracts. As
shown in Figure 7-3, minority- and woman-owned businesses considered together showed a
substantial disparity for prime contracts (disparity index of 13) but not for subcontracts
(disparity index of 142). Results for individual groups indicated that:

m  All groups showed substantial disparities for prime contracts.
m  Only non-Hispanic white woman-owned businesses showed a substantial disparity on

subcontracts (disparity index of 78).

Note that the vast majority of the dollars that the project team analyzed as part of the disparity
study were prime contract dollars.

Figure 7-3.
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Industry. BBC examined disparity analysis results separately for the Commonwealth’s
construction; professional services; and goods and support services contracts. Figure 7-4
presents disparity indices for all relevant groups by contracting area. Minority- and woman-
owned businesses considered together showed substantial disparities for construction contracts
(disparity index of 34); professional services contracts (disparity index of 23); and goods and
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support services contracts (disparity index of 7). Disparity analyses results differed by
contracting area and group:

m  All groups showed disparities for construction contracts except Asian American-owned
businesses (disparity index of 200+).
m  All groups showed substantial disparities for professional services contracts.

m  All groups showed substantial disparities for goods and support services contracts.

Figure 7-4. B cConstruction Professional services Goods and services
Disparity analysis results :
by relevant industry All minority-and _ 34
woman-owned 23 '
Note: 7

For more detail, see Figures

F-5,F-6, and F-7 in Appendix .

When calculations showed a disparity Asian American-owned

34
index exceeding 200, BBC reported an 2 -
index of “200+.” A disparity index of :
200+ means that participation was — 20
more than twice as much as .
P ) Black American-owned 13
availability for a particular group for a
particular set of contracts. 44

Source: Hispanic American-owned
BBC Research & Consulting disparity
analysis.

Native American-owned

N
(=]

Non-Hispanic white 23
woman-owned 17

80 100 120 140 160 180 200

[}
]
[}
~
[}
2]
o

Time period. BBC also examined disparity analysis results separately for two separate time
periods: July 1, 2011 through December 31, 2013 (early study period) and January 1, 2014
through June 30, 2016 (late study period). That information might help the Commonwealth
determine whether there were different outcomes for minority- and woman-owned businesses
as the country moved further and further from the economic downturn that began in 2008.
Figure 7-5 presents disparity indices for all relevant racial/ethnic and gender groups separately
for the early and late study periods. As shown in Figure 7-5, minority- and woman-owned
businesses showed substantial disparities for contracts that the Commonwealth awarded in the
early study period (disparity index of 24) and the late study period (disparity index of 17). All
individual groups showed substantial disparities in both time periods.
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Contract size. BBC compared disparity analysis results for large prime contracts and small
prime contracts that DGS awarded during the study period to assess whether contract size
affected disparity analysis results for prime contracts. Large prime contracts were defined as
contracts or procurements worth more than $500,000, and small prime contracts were defined
as contracts or procurements worth $500,000 or less. Figure 7-6 presents disparity indices for
all relevant groups separately for large and small prime contracts. Overall, minority- and
woman-owned businesses exhibited substantial disparities for both large prime contracts
(disparity index of 12) and small prime contracts (disparity index of 17). All individual groups
showed substantial disparities for both large and small prime contracts.
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Veteran-owned Businesses

BBC compared participation to availability separately for veteran-owned businesses in
Commonwealth contracting. Veteran-owned businesses exhibited a disparity index of 18,
indicating that their actual participation in Commonwealth contracting was substantially less
than their availability.

Disabled-owned Businesses

Similarly, BBC compared participation to availability for disabled-owned businesses in
Commonwealth work. The disparity analysis indicated that disabled-owned businesses
exhibited a disparity index of 11, indicating that their actual participation in Commonwealth
contracting was substantially less than their availability.

LGBT-owned Businesses

Finally, BBC compared participation to availability separately for LGBT-owned businesses in
Commonwealth work. The disparity analysis indicated that LGBT-owned businesses exhibited a
disparity index of 2, indicating that their actual participation in Commonwealth contracting was
substantially less than their availability.

C. Statistical Significance

Statistical significance tests allow researchers to test the degree to which they can reject random
chance as an explanation for any observed quantitative differences. In other words, a
statistically significant difference is one that one can consider to be reliable or real.

Monte Carlo analysis. BBC used an algorithm that relies on repeated, random simulations to
examine the statistical significance of disparity analysis results. That approach is referred to as a
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Monte Carlo analysis. Figure 7-7 describes how the study team used Monte Carlo to test the
statistical significance of disparity analysis results.

Figure 7-7.
Monte Carlo Analysis

BBC used a Monte Carlo approach to randomly select businesses to win each individual contract
element that the study team included in its analyses. For each contract element, BBC's availability
database provided information on individual businesses that are potentially available for that contract
element based on type of work, contractor role, and contract size. BBC assumed that each available
business had an equal chance of winning the contract element, so the odds of a business from a
certain group winning it were equal to the number of businesses from that group available for it
divided by the total number of businesses available for it. The Monte Carlo simulation then randomly
chose a business from the pool of available businesses to win the contract element.

The Monte Carlo simulation repeated the above process for all contract elements in a particular
contract set. The output of a single Monte Carlo simulation for all contract elements in the set
represented the simulated participation of small disadvantaged businesses for that set of contract
elements. The entire Monte Carlo simulation was then repeated 1 million times for each contract set.
The combined output from all 1 million simulations represented a probability distribution of the

overall participation of small disadvantaged businesses if contracts were awarded randomly based only
on the availability of relevant businesses working in the local marketplace.

The output of the Monte Carlo simulations represents the number of simulations out of 1 million that
produced simulated participation that was equal or below the actual observed participation for each
racial/ethnic and gender group and for each set of contracts. If that number was less than or equal to
25,000 (i.e., 2.5% of the total number of simulations), then BBC considered the corresponding disparity
index to be statistically significant at the 95 percent confidence level. If that number was less than or
equal to 50,000 (i.e., 5.0% of the total number of simulations), then BBC considered that disparity
index to be statistically significant at the 90 percent confidence level.

Results. BBC used Monte Carlo analysis to test whether the disparities that the study team
observed on all contracts considered together were statistically significant. BBC identified
substantial disparities for minority- and woman-owned businesses considered together and for
certain racial/ethnic and gender groups considered separately. Examining whether disparities
are statistically significant is particularly instructive for no-goal contracts and prime contracts,
because they provide information about outcomes for minority- and woman-owned businesses
in the absence of DGS’s use of race- and gender-conscious measures.

Figure 7-8 presents results from the Monte Carlo analysis as they relate to the statistical
significance of disparities that the study team observed on prime contracts. We tested statistical
significance for all minority- and woman-owned businesses considered together and separately
for non-Hispanic white woman-owned businesses and for all minority-owned businesses
considered together.
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Figure 7-8.
Monte Carlo simulation results for disparity analysis results

Number of simulation

runs out of one million Probability of
Disparity that replicated observed disparity

Race/Ethnicity and Gender Index observed utilization occurring due to "chance"
Total minority-/woman-owned 20 0 <0.1 %

White woman-owned 24 0 <0.1 %
Total minority-owned 17 0 <0.1 %

Black American-owned 17 0 <0.1 %

Asian American-owned 21 0 <0.1 %

Hispanic American-owned 10 0 <0.1 %

Native American-owned 12 0 <0.1 %

Note: Numbers rounded to nearest tenth of 1 percent.
Numbers may not add to totals due to rounding.

Source: BBC Research & Consulting

As shown in Figure 7-8, results from the Monte Carlo analysis indicated that there were
disparities on all contracts for all minority- and woman-owned businesses, Non-Hispanic white
woman-owned businesses, all minority-owned businesses, Asian American-owned businesses,
Black American-owned businesses, Hispanic American-owned businesses, and Native American-
owned businesses, and that those disparities were statistically significant at the 95 percent
confidence level.
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CHAPTER 8.
Program Measures

The Commonwealth of Pennsylvania (The Commonwealth) and its Department of General
Services (DGS) launched the Small Diverse Business (SDB) Program and the Small Business (SB)
Program! in 2012 to promote the economic growth and success of small businesses throughout
Pennsylvania. As part of its implementation of those programs, DGS uses various race- and
gender-neutral measures to encourage the participation of small businesses and small diverse
businesses in its state contracting. Race- and gender-neutral measures are measures that are
designed to encourage the participation of all businesses—or, all small businesses—in an
organization’s contracting and are not limited to minority- and woman-owned businesses. In
contrast, race- and gender-conscious measures are measures that are designed to specifically
encourage the participation of minority-and woman-owned businesses in an organization’s
contracting (e.g., using contract goals on individual contracts). DGS does use race- and gender-
conscious measures as part of the SDB Program.

As part of meeting the narrow tailoring requirement of the strict scrutiny standard of
constitutional review, organizations that implement minority- and woman-owned business
programs must meet the maximum feasible portion of any overall annual minority- and woman-
owned business participation goals through the use of race- and gender-neutral measures (for
details, see Chapter 2 and Appendix B). If an agency cannot meet its overall goals through the use
of race- and gender-neutral measures alone, then it can also consider using race- and gender-
conscious measures.

BBC Research & Consulting (BBC) reviewed measures that DGS currently uses to encourage the
participation of small and small diverse businesses in its contracting. In addition, BBC reviewed
race- and gender-neutral measures that other organizations in Pennsylvania use. That
information is instructive because it allows an assessment of the measures that DGS is currently
using and an assessment of additional measures that the organization could consider using in
the future. BBC reviews DGS’s program measures in three parts:

A. Race- and gender-neutral measures;
B. Race- and gender-conscious measures; and

C. Other organizations’ program measures.

A. Race- and Gender-Neutral Measures

DGS uses myriad race- and gender-neutral measures to encourage the participation of small and
small diverse businesses—including many minority- and woman-owned businesses—in its

1 The Small Business Procurement Initiative (SBPI) is part of DGS’ Small Business (SB) Program.
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contracting. DGS uses the following types of race- and gender-neutral measures as part of its

implementation of the SDB and SB Programs.

m  Qutreach efforts;
m  Mentor-protégé program;

®  Prompt payment;

m  Bidding opportunities reserved for small businesses; and

m  Technical assistance.

Outreach efforts. DGS is involved in various outreach efforts designed to support business
development. DGS participates in business development events to discuss its SDB and SB

Programs and to disseminate information about Commonwealth contracting opportunities.
During the study period, DGS hosted or participated in more than 80 business development
events in locations across Pennsylvania, including the locations presented in Figure 8-1.

Figure 8-1.

CDGS business outreach event locations, 2011-2016
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Presentations and networking at business development events. DGS participates in business
development events organized by minority business associations, universities, and

organizational partners across Pennsylvania. At those events, DGS presents information about
contracting opportunities with the Commonwealth, particularly about contracting opportunities
for small and diverse businesses. At those events, DGS also often meets with vendors using a

“speed dating” format where vendors have an opportunity to pitch their services, and DGS can
explain its small business programs and opportunities. During the study period, DGS was a

keynote speaker and participant at more than 80 business development events hosted by

organizations such as the Pennsylvania Diversity Coalition, Kutztown University Small Business
Development Center, the Hispanic Chamber of Commerce - Philadelphia, the Pennsylvania Bar
Association, and the Bucks County Office of Economic and Business Development.
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Event and training notices. DGS hosts state contracting workshops and trainings that are
designed to help small businesses and small diverse businesses participate in Commonwealth
contracting. DGS advertises those workshops and other relevant business development events to
community partners, business development organizations, its database of small business
owners, and on its website.

Contracting opportunity notifications. DGS advertises its contracting opportunities through
postings on its online procurement management system, Pennsylvania eMarketplace. DGS also
sends courtesy e-mails directly to small businesses about contract opportunities that may
correspond to their work types and interests. DGS’s e-mail notifications also invite small
business owners to participate in pre-proposal meetings to meet the prime contractors that are
bidding on those projects.

Mentor-protégé program. As part of the SDB Program, DGS launched a mentor-protégé
program in March 2018. The goal of the program is to provide developmental assistance to DGS-
verified SDBs to help them successfully bid and perform on Commonwealth contracts.
Participation by SDBs is voluntary. The program aims to build SDB capacity, facilitate knowledge
transfer, and promote business growth. SDBs can suggest a mentor or request that DGS pair
them with a mentor. Both prime and subcontractors can serve as mentors, and SDBs can serve as
mentors to other SDBs. The mentor and the SDB firm enter into a Mentor Protégé Program
(MPP) Agreement, which defines their relationship and any of the SDB’s development goals. MPP
Agreements can last for up to two years.

Prompt payment. The Pennsylvania procurement code requires DGS and other
Commonwealth agencies to pay prime contractors within 45 days of them completing their
project work. In addition, the procurement code requires that all subcontractors, including small
and small diverse businesses, be paid within 14 days of when the prime contractor receives
payment for services from the Commonwealth.? If the prime contractor fails to do so, the small
business or subcontractor may bring action on the prime contractor’s payment bond.3

Technical assistance. DGS works with local partners, chambers of commerce, and
Procurement Technical Assistance Centers (PTACs) across Pennsylvania to provide technical
support and other training resources to small business owners interested in working with the
Commonwealth.

Supplier Portal and e-Alert. Small businesses can register with DGS’ Pennsylvania Supplier
Portal so that they can submit electronic bids for contracts and manage their companies’
information. Small business owners can also opt into an e-alert subscription service through
eMarketplace to receive e-mail notifications about bid opportunities that correspond to their
work type(s).

Training workshops. DGS conducts workshops across Pennsylvania designed to help small
business owners understand how to do business with the Commonwealth. Those workshops

2 Pennsylvania Procurement Handbook, Part 1, Chapter 18.

3 Pennsylvania Procurement Handbook, Part 1, Chapter 38.
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cover topics such as how to self-certify as a small business and verify as a small diverse business;
how to obtain a vendor number; and how to research business opportunities with the
Commonwealth. At the workshops, DGS also provides information about the main types of
procurement processes that the Commonwealth uses and highlights any changes to procurement
procedures that encourage the participation of small and small diverse businesses. DGS hosts the
workshops with a variety of partners, including local chambers of commerce, business
organizations, and PTACs.

Certification assistance. DGS provides one-on-one assistance to small business owners who
want to self-certify as small businesses or become verified as small diverse businesses with the
Commonwealth. DGS offers that assistance via telephone and through in-person training.

Procurement management system training. DGS offers training to all businesses about how to
navigate and search for contract opportunities using eMarketplace. DGS also helps prime
contractors strategize about how to include small diverse businesses in their bids.

Access to capital and business planning resources. DGS does not provide business loans or
business planning assistance to small businesses directly. However, the agency refers small
businesses to other organizations that do offer those services, such as the Pennsylvania
Department of Community and Economic Development and the United States Small Business
Administration.

Match-making events. In the past, DGS has hosted match-making events to connect prime
contractors and subcontractors. For example, the agency sponsored an event where Information
Technology (IT) services vendors and SDBs could sign up to meet each other and network to
build project teams for future contracting opportunities.

B. Race- and Gender-Conscious Measures

DGS does use race- and gender-conscious measures as part of the SDB Program. These measures
are focused on increasing the participation of certified SDBs, many of which are minority- and
woman owned businesses, and include establishing minimum participation levels (MPLs) for
certified SDBs on certain construction contracts.

Using evaluation preferences for SDBs on all best value procurements. Because DGS'’s
use of the above measures includes many minority- and woman-owned businesses, there may be
certain legal considerations—including meeting the strict scrutiny standard of constitutional
review—that the department might consider making in its implementation of the SDB Program.
Those legal considerations are described in Chapter 2 and Appendix B.

C. Other Organizations’ Program Measures

In addition to the race- and gender-neutral measures that DGS currently uses, there are a
number of race- and gender-neutral measures that other governmental and non-governmental
organizations in Pennsylvania use to encourage the participation of small and small diverse
businesses. Figure 8-2 provides examples of those measures.
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Figure 8-2.
Examples of race- and gender-neutral measures that other Pennsylvania organizations use

Type Examples of Program Measures

Statewide Neutral Measure Programs

Advocacy and  The Pennsylvania Chamber of Business and Industry serves as the frontline advocate for business

Outreach on Capitol Hill in Harrisburg. Through lobbying, testifying, developing key relationships, grassroots
activities, and tracking regulations, the organization promotes pro-business legislation and fights
against efforts that may serve as barriers to local businesses.

The PA Turnpike Commission conducts community outreach events, and partners with other

business organizations - such as the Diversity and Inclusion Professionals of Central Pennsylvania,
the Harrisburg Regional Chamber of Commerce, and The Enterprise Center - to share information
about the agency's bidding opportunities. The agency's website also advertises bid opportunities.

Penn State University (PSU) works with partners such as the National Minority Supplier
Development Council, the Southern Alleghenies Planning and Development Commission, and the
Philadelphia Minority Business Development Agency to provide information about how to identify
and bid on contract opportunities with the University. In addition, PSU partners with business
associations including the Pennsylvania Small Business Development Centers (SBDCs) to provide
seminars that explain how to successfully complete bids and proposals for PSU contract
opportunities. PSU also hosts annual trade fairs each spring with approximately 50 minority- and
woman-owned businesses. The purpose of the trade fairs is for suppliers to network with end-users
of goods and services at the University.

The Pennsylvania Housing Financing Agency conducts outreach to small companies by attending
business and procurement fairs to generate greater awareness about the agency's contracting
opportunities. In addition, the agency provides self-help tutorials for small businesses to help them
learn how to develop successful bids and proposals, and manage contracts.

Capital, D&H Distributing is an international company with its corporate headquarters in Harrisburg,
Bonding, and Pennsylvania. The company occasionally offers different terms and financial credit to small
Insurance businesses.

Technical Slippery Rock University (SRU) is a state-funded institution of higher education that posts
Assistance contracting opportunities larger than $20,000 to the Pennsylvania State System of Higher

Education's eProcurement exchange: https://passhe.procureware.com/home. Businesses must
register with the ProcureWare portal to participate in contracting. Once registered, business owners
and representatives can then access "Help" tutorials about how to develop and submit bids and
proposals through the online portal.

Congress authorized the Procurement Technical Assistance Program (PTAP) to expand the number
of businesses capable of participating in government contracting. Administered by the Defense
Logistics Agency, PTAP provides matching funds through cooperative agreements with state and
local governments and non-profit organizations for the establishment of Procurement Technical
Assistance Centers (PTACs) to provide procurement assistance. There are 13 PTACs located
throughout Pennsylvania. They help businesses secure government contracts. PTAC counselors help
businesses determine their suitability for government contracts, secure necessary business
registrations, pursue small business certifications, market themselves, research procurement
histories, network, identify bid opportunities, prepare proposals, and resolve contract performance
issues.
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Figure 8-2. (Cont'd.)
Examples of race- and gender-neutral measures that other Pennsylvania organizations use

Type Examples of Program Measures

Statewide Neutral Measure Programs (Continued)

Technical Small businesses in all 67 of Pennsylvania's counties are served by Pennsylvania Small Business
Assistance Development Centers (SBDCs). Businesses can access the SBDC in the county in which their business
(Continued) is located. SBDCs provide consulting services and educational programs to entrepreneurs looking to

start or grow their small businesses. SBDC consultants work with entrepreneurs in confidential, one-
on-one sessions to help them with a range of business issues, including testing new business
propositions, shaping business plans, and investigating funding opportunities.

Prompt The PA Turnpike Commission pays prime contractors within 30 days of receiving an invoice for
Payment services rendered, and requires the prime to pay its subcontractors within 5 days of receiving
payment from the agency.

The County of York issues payments to contractors within 30 days of receiving an invoice for
services rendered. If the contractor elects to be paid using the County's business credit card, then
county officials can pay the contractor in three days via the agency's Net Payment system.

Regional Neutral Measures Programs

Advocacy and  The Greater Philadelphia Hispanic Chamber of Commerce Small Business Development & Education

Outreach (SBDE) Program is an umbrella program that addresses the needs of Hispanic American business
owners and corporations working in emerging markets. The SBDE's purpose is to connect members
with new business opportunities to help them realize their local, regional, national, and
international growth opportunities; provide education, research findings, and information to help
individuals adopt best business practices; and provide meaningful opportunities for Hispanic
business leaders and employees to influence public policy by engaging with public officials.

The African American Chamber of Commerce (AACC) is an advocacy group for minority-owned
businesses in the Delaware Valley and Southeastern Pennsylvania. Its purpose is to enhance the
growth and effectiveness of Black American-owned businesses in the Delaware Valley and, thereby,
improve the economic conditions within the community. Its primary goal is to further the interests
of businesses by responding to the needs of the business community and increasing economic
opportunities for Black American-owned businesses.

The Asian American Chamber of Commerce of Greater Philadelphia (AACCGP) promotes and
fosters relationships between the Asian American community and private and public sector
businesses. The organization also promotes education programs geared towards increasing
awareness about the availability of Asian American-owned businesses.

Pennsy Supply Inc. provides advocacy and outreach to the small business community by conducting
seminars to discuss their contracting opportunities for smaller businesses.

Capital, The Kutztown Small Business Development Center (SBDC) has personal connections with more
Bonding, and than 50 different lending institutions and lenders in Central and Eastern Pennsylvania. The
Insurance organization helps business owners structure their loan requests to expedite the approval process.

SBDC also lowers the overall cost of borrowing, and identifies hidden fees in lender disclosure
documents. Kutztown SBDC employs former commercial lenders to help prepare financial
projections, and provides a list of documents necessary for the business loan application process.
The organization also helps business owners prepare for discussions with lenders by aiding them
with budget projections, business plans, and pitches.

The Greater Philadelphia Hispanic Chamber of Commerce SBDE Program helps Hispanic American-
owned businesses access capital and provides a variety of lending products ranging from microloans
to real estate and traditional lending.
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Figure 8-2. (Cont'd.)
Examples of race- and gender-neutral measures that other Pennsylvania organizations use

Type Examples of Program Measures

Regional Neutral Measures Programs (Continued)

Capital, The Community First Fund provides financing to both start-up and growth stage small businesses.
Bonding, and Their key focus is to ensure that capital is invested in the underserved communities that need it the
Insurance most, especially the cities and towns that face challenges with poverty and unemployment. Their
(Continued) goal is to facilitate economic and employment growth through focused, socially-responsible lending.

The Susquehanna Service Corps of Retired Executives (SCORE) serves Adams, Cumberland,
Dauphin, Perry, and York Counties. It offers business assistance, and helps facilitate the distribution
of grant monev received bv other entities to businesses in its service area.

First National Bank conducts seminars throughout the Pittsburgh area to explain bonding processes
to business owners, and explain how contractors can become bonded.

Mentor- The Susquehanna SCORE is a nonprofit partner with the United States Small Business
Protégé Administration that offers free business mentoring and low or no-cost workshops.
Programs

The Kutztown SBDC business consultants come from a variety of industries and have attained
professional degrees and years of practical business experience. They have the expertise and insight
to mentor business owners in areas such as evaluating or refining business plans; incorporating new
technology; conducting market research; identifying funding sources; understanding regulatory
requirements; and weighing sales opportunities or franchise options.

Technical The Greater Philadelphia Hispanic Chamber of Commerce SBDE Program offers educational

Assistance programming to retail, restaurants, and entrepreneurial ventures just starting out, including help
learning English and establishing business accounting systems. For more established Hispanic
American-owned businesses, the SBDE focuses on increasing minority-owned business participation
by providing support to business owners seeking certification and pursuing contract acquisition.

The AACC - Supplier Development Program focuses annually on addressing key areas that
contribute to African American business failure; helping grow businesses that can hire within their
communities, and meeting the needs of businesses looking to improve and grow their supplier
diversity spend.

The AACCGP provides technical assistance and support for newly founded and growing Asian
American-owned businesses. For example, the organization conducts educational sessions on
business plans, cash flow analyses, marketing, obtaining start-up capital, and obtaining working
capital. In addition, the organization provides technical support related to certification with various
Pennsylvania organizations.

Pitt Ohio is a supply chain solutions company that provides technical assistance to local businesses
in the Pittsburgh area that want to submit bids and proposals.

The Kutztown SBDC offers existing businesses and early-stage entrepreneurs access to no-cost
confidential consulting services and learning opportunities. Funding support and resources are
provided through a cooperative agreement with the United States Small Business Administration,
the Commonwealth of Pennsylvania through the Department of Community & Economic
Development, and through support from Kutztown University.
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Figure 8-2. (Cont'd.)
Examples of race- and gender-neutral measures that other Pennsylvania organizations use

Type Examples of Program Measures

City or Local Neutral Measures Program

Advocacy and  The Housing Authority of the City of Pittsburgh (HACP) promotes its contracting opportunities at

Outreach local events hosted by other organizations. The purpose of these outreach efforts is to encourage
vendors to register on the HACP webpage for future contracting opportunities. For example, HACP
will participate in the 2018 business development open house sponsored by the Allegheny County
Department of Minority, Women, and Disadvantaged Enterprise and the Southwestern Pennsylvania
Commission.

The Philadelphia Housing Authority (PHA) partners with the local Asian, Hispanic, and minority
business chambers of commerce to conduct outreach events. The agency's Affirmative Action
Contract Compliance program promotes the development of certified Minority-owned and Woman-
owned Business Enterprises (MBE/WBEs). The program maximizes the participation of certified
MBE/WBEs in PHA contracts and subcontracts.

The City of Harrisburg provides outreach to potential contractors through its “Doing Business in the
City" initiative in order to improve the financial stability of businesses in the region. Its outreach
initiatives include providing a forum for small businesses to learn about contracting opportunities
with the City. The City has also developed a directory of potential contractors that includes
information about the services that they provide and their status as disadvantaged businesses.

The City of Pittsburgh provides outreach to small businesses at community events in order to
encourage them to register with the City's business supplier list, and receive notices about
contracting opportunities. The list is also forwarded to prime contractors so that they can reach out
to sub-contractors about potential contracting opportunities.

Capital, The Housing Authority of the City of Pittsburgh waives bonding requirements for some smaller
Bonding, and projects to encourage small business participation.
Insurance

The City of Harrisburg tries to make its procurement process easier for smaller businesses by
allowing certain policies to be more lenient. For example, small sole proprietorships that are
contracted to work on small projects may have less stringent bonding and insurance requirements
than contractors that work on larger projects.

The City of Pittsburgh recently removed its bonding requirements for master (prime) contracts to
make it easier for small businesses to engage in City contracting.

Mentor- The PHA facilitates opportunities for networking between subcontractors and prime contractors,
Protégé often leading to mentor-protégé relationships.

Programs

Technical The Jump Start Incubator of Berks County provides technical services to newly-established
Assistance businesses through one-on-one counseling sessions and planned workshop seminars. . It helps them

create short-term and long-term planning strategies, and market their services.

HACP provides technical support to small businesses by hosting a “How to Do Business Workshop.”
They use “dummy” bid responses to teach vendors how to successfully respond to requests for
proposals (RFPs) and invitations for bid (IFBs).

The City of Allentown offers technical assistance via telephone to small companies throughout the
bidding and contracting processes. The City also just completed a survey in partnership with the
local chamber of commerce to better understand the needs of small businesses.
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Figure 8-2. (Cont'd.)
Examples of race- and gender-neutral measures that other Pennsylvania organizations use

Type Examples of Program Measures

City or Local Neutral Measures Program (Continued)

Prompt HACP makes payments within 30 days of receiving invoices from prime contractors, or sooner if
Payment possible.

PHA pays prime contractors within 30 days of receiving invoices, and requires that prime contractors
pay subcontractors within 7 days of receiving an agency payment.

The City of Allentown uses a prompt payment system that ensures contractor invoices are
processed within 30 days.

The University of Pennsylvania ensures prompt payment to small businesses. The University pays
contractors within approximately three days of them submitting their invoices.

The City of Pittsburgh issues payments promptly to contractors through its Electronic Distributing
Invoice system. Payments are typically issued within 30 to 45 days upon receipt of contractor
invoices.
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CHAPTER 9.
Program Implementation

The Commonwealth of Pennsylvania’s (The Commonwealth’s) Department of General Services
(DGS) implements the Small Diverse Business (SDB) to encourage the participation of diverse
businesses in Commonwealth contracting. The 2018 Commonwealth Disparity Study for DGS
provides information that the agency should consider to refine its implementation of the SDB
Program. Study recommendations are based on disparity study results and the study team'’s
review of DGS’s contracting practices and program measures. In considering any changes to its
implementation of the SDB Program, DGS should assess whether additional resources or
changes in internal policy would be required.

Consolidation of Programs

There appears to be substantial confusion among members of the business community
regarding the SDB Program, the SB Program, the Pennsylvania Department of Transportation’s
(PennDOT’s) implementation of the Diverse Business (DB) Program, and PennDOT’s
implementation of the Federal Disadvantaged Business Enterprise (DBE) Program. The
similarity of the objectives and names of the SDB, SB, DB, and DBE programs proves to be
challenging for many businesses attempting to work with the Commonwealth (and PennDOT).
Although PennDOT must implement the Federal DBE Program separately for its federally-
funded contracts, the Commonwealth might consider ways to work with PennDOT to consolidate
the SDB and SB Programs with PennDOT’s DB Program. Doing so might help encourage
businesses to become certified, adhere to program requirements, and engage with both agencies.
It might also reduce the amount of monitoring that DGS and PennDOT must undertake as part of
all four programes.

SDB Participation

Currently, DGS only considers SDB participation when it awards contracts using a best value
method or a sealed bid with minimum participation levels method. However, most
Commonwealth contracts are awarded using a simple sealed bid method, so DGS usually does not
consider the participation of diverse businesses in individual contracting, either as prime
contractors or subcontractors. However, DGS is introducing a streamlined Request for Proposals
process and is working with executive agencies to substantially increase the number of contracts
that it awards using a best value method. DGS should continue those and other efforts that allow
for more frequent consideration of SDB participation in its contracting. In addition, DGS should
consider requiring all subrecipient local agencies to consider SDB participation in contracts that
they award using grant funds that they receive from Commonwealth executive agencies.

Statutory Authorization of DGS Programs

The programs applied to DGS contracting were established via Executive Order 2015-11. In
contrast, many state programs and the Federal DBE Program are authorized via legislation.
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Implementation via legislation provides more certainty about contracting programs and
procedures and may provide more concrete policies and procedures for the staff responsible for
implanting the programs. During the qualitative research and public outreach conducted as a
part of the disparity study, some stakeholders recommended that DGS pursue legislation to
provide consistency across administrations related to programs for diverse businesses. DGS
should consider statutory authorization of these programs in the future (potentially in concert
with a consolidation of PennDOT and DGS programs).

Overall Annual Aspirational Goal

DGS has set an overall annual aspirational goal for SDB participation in Commonwealth
contracting of 10 percent in fiscal year 2017, 20 percent in fiscal year 2018, and 30 percent in
fiscal year 2019. DGS should consider adjusting its overall aspirational goal based on
information from the study’s team availability analysis, which indicates that the overall
availability of minority- and woman-owned businesses is 22.1 percent; veteran-owned
businesses is 4.6 percent; disabled-owned businesses is 2.5 percent; and

lesbian/gay/bisexual /transgender- (LGBT-) owned businesses is 1.7 percent.! DGS might
consider using those values as the basis for its overall annual aspirational goals for the
participation of minority- and woman-owned businesses and other diverse groups in its
contracts, assuming that the types and sizes of the contracts and procurements that DGS awards
in the future are similar to those of the contracts and procurements that DGS awarded during the
study period.

In setting their overall annual aspirational goals, some organizations also examine available
evidence to determine whether an adjustment to availability is necessary to account for current
conditions in the local marketplace for diverse individuals and businesses. Results presented in
Chapter 3, Appendix C, and Appendix D indicate that various individuals and groups face
substantial barriers in human capital, financial capital, business ownership, and business success
that might be relevant to DGS’s overall annual aspirational goal. DGS should consider that
information closely when determining whether to make an adjustment as part of determining its
overall annual aspirational goal.

Subcontract Opportunities

Overall, minority- and woman-owned businesses did not show disparities on the subcontracts
that DGS awarded during the study period. However, subcontracting accounted for a relatively
small percentage of the total contracting dollars that DGS awarded during the study period.

To increase the number of subcontract opportunities, DGS could consider implementing a
program that requires prime contractors to subcontract a certain amount of project work as part
of their bids and proposals. For specific types of contracts where subcontracting or partnership
opportunities might exist, DGS could set a minimum percentage of work to be subcontracted.
Prime contractors would then have to meet or exceed this threshold in order for their bids to be

1 There is overlap among the businesses that are classified as minority- and woman-owned businesses; veteran-owned
businesses; disabled-owned businesses; and LGBT-owned businesses. To avoid double counting, DGS should take that overlap
into account rather than simply summing the percent availability associated with each relevant diverse business group.
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considered responsive. If DGS were to implement such a program, it should include flexibility
provisions such as a good faith efforts process.

Subcontracting Goals

As part of the SDB and SB Programs, DGS uses subcontracting goals on a small number of
individual contracts that it awards to encourage diverse business participation and, specifically,
minority- and woman-owned business participation. Prime contractors bidding on those
contracts must either meet the goals by making subcontracting commitments to diverse
businesses or by requesting good faith efforts waivers. DGS reviews waiver requests and will
grant waivers if prime contractors demonstrate good faith efforts towards compliance with the
goals. If prime contractors do not meet the goals through subcontracting commitments and do
not submit acceptable good faith efforts waivers, then DGS may reject their bids.

Based on disparity analysis results, DGS should consider expanding its use of subcontracting
goals in the future, specifically as they relate to encouraging the participation of minority- and
woman-owned businesses. Disparity analysis results indicated that all relevant racial/ethnic and
gender groups show substantial disparities on DGS contracts overall and the expanded use of
subcontract goals might provide additional subcontracting opportunities for minority- and
woman-owned businesses and help address some of those disparities. DGS should consider
disparity analysis results for various contract sets to ensure its future use of subcontracting
goals is appropriate and narrowly tailored.

Certification

DGS does not currently certify minority- and woman-owned businesses or other diverse
business itself but instead relies on PennDOT and other organizations to do so. Many businesses
participating in in-depth interviews and public meetings commented on the difficulties and time
requirements associated with PennDOT’s certification process. In fact, representatives of some
diverse businesses reported that they were not certified because they perceived the process as
too difficult and time consuming.

DGS might consider operating its own certification process as part of the SDB Program. Doing so
would allow DGS to certify all business groups that are included as part of the program—
minority-owned businesses, woman-owned businesses, veteran-owned businesses, service
disabled veteran-owned businesses, LGBT-owned businesses, and disabled-owned businesses—
and make efforts to streamline the certification process. Developing a certification process
requires new policies and substantial resources. DGS might consider working with PennDOT as
well as a consulting firm that specializes in certification processes if it is interested in developing
its own certification process. In addition, DGS should consider business size limitations as part of
its certification process, particularly relating to revenue and number of employees. Many
organizations that certify diverse businesses use size limitations set forth by the United States
Small Business Administration and revenue limits established by the Federal Disadvantaged
Business Enterprise (DBE) program.
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Unbundling Large Contracts

In general, small diverse businesses exhibited reduced availability for relatively large contracts
that DGS awarded during the study period. In addition, as part of in-depth interviews, several
diverse businesses reported that the size of contracts often serves as a barrier to their success
(for details, see Appendix D). DGS has been working to break contract pieces into sizes that are
more feasible for small businesses to pursue. The agency should continue making efforts to
unbundle prime contracts and even subcontracts. For example, the City of Charlotte, North
Carolina encourages prime contractors to unbundle subcontracting opportunities into smaller
contract pieces that are more feasible for small, minority-, and woman-owned businesses to
work on and accepts such attempts as good faith efforts. Such measures would result in DGS
work being more accessible to small businesses, which in turn might increase opportunities for
diverse businesses and result in greater participation in DGS contracting.

Bidding Procedures

As part of in-depth interviews and public meetings that the study team conducted, several
business owners indicated that Commonwealth bidding procedures were confusing,
cumbersome, or not well documented. DGS should consider ways in which it can streamline
bidding procedures to reduce burdens for small diverse businesses that are potentially
interested in pursuing DGS work. In addition, many business owners commented that prime
contractors regularly engage in bid shopping and eliminate or substitute subcontractors from
their project teams after contract award. To help prevent such practices, DGS should consider
requiring prime contractors to list all major subcontractors and suppliers as part of their bids on
Commonwealth contracts and instituting policies that require prime contractors to obtain DGS
approval to change any subcontractors or scopes of work after contract award.

Prime Contract Opportunities

Disparity analysis results indicated substantial disparities for all racial/ethnic and gender
groups on the prime contracts that DGS awarded during the study period. However, minority-
and woman-owned businesses showed somewhat better outcomes on small prime contracts
than on large prime contracts. DGS should consider establishing a small business set-aside
program that would involve the agency setting aside certain small prime contracts exclusively
for small business bidding. Doing so would encourage the participation of small businesses,
including many minority- and woman-owned businesses. If DGS establishes such a program, it
would have to ensure that the program meets all applicable legal standards, including
establishing a rational basis for the program.

Prompt Payment Policies

Per state code, DGS requires prime contractors to pay their subcontractors within 14 days of
receiving payment from the agency.2 However, as part of in-depth interviews, several
businesses, including many diverse businesses, reported difficulties with receiving payment in a
timely manner on Commonwealth contracts, both when they work as prime contractors and as

262 PA C.S. Section 3933(c)

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 9, PAGE 4



subcontractors (for details, see Appendix D). Many businesses also commented that having
capital on hand is crucial to small business success. DGS should consider reinforcing its prompt
payment policies with its procurement staff and prime contractors and could also consider
automating payments directly to subcontractors. Doing so might help ensure that both prime
contractors and subcontractors receive payment in a timely manner. It may also help ensure that
small diverse businesses have enough operating capital to remain successful.

Contract Management

DGS currently tracks payments that it makes to vendors in its SAP system but lacks a centralized
contract management system that maintains information on the specific contracts to which
those payments relate. DGS should consider prioritizing the establishment of an effective
contract management system because it will help the agency more accurately monitor the
participation of diverse businesses on a contract-by-contract basis. In addition, DGS awards
grants to various Commonwealth agencies to fund different projects but has not established a
process to collect prime contract or subcontract data related to those projects. DGS should also
consider establishing a system to collect and maintain those data to further improve the
accuracy of its efforts to monitor diverse business participation in Commonwealth contracting.

Growth Monitoring

Along with working to improve its contracting and vendor data systems, DGS might also
consider collecting data on the impact that the SDB Program has on diverse businesses’ growth
over time. Doing so would require DGS to collect baseline information on certified SDBs—such
as revenue, number of locations, number of employees, and employee demographics—and then
continue to collect that information from each firm on an annual basis. Such metrics would allow
DGS to assess whether the program is helping diverse businesses grow and also help refine the
measures that DGS uses as part of the SDB Program.

Subcontract Data

In addition to not having a centralized contract management system, DGS does not collect or
maintain information on subcontracts related to the prime contracts that it awards. DGS should
consider collecting comprehensive data on all subcontracts, regardless of whether they are
performed by diverse businesses. Collecting data on all subcontracts will help ensure that the
agency monitors the participation of diverse businesses as accurately as possible. Collecting the
following data on all subcontracts would be appropriate:

m  Subcontractor name, address, phone number, and email address;

m  Type of associated work;

®  Subcontract award amount; and

m  Subcontract paid amount.

DGS should consider collecting those data as part of bids but also requiring prime contractors to
submit data on subcontracts as part of the invoicing process for all contracts and incorporating

those data into its data systems. DGS should train relevant department staff to collect and enter
subcontract data accurately and consistently.
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Business Development and Outreach

DGS should consider continuing and expanding efforts to grow and support small businesses
throughout the Commonwealth. As discussed in Chapter 8, DGS and other entities throughout
Pennsylvania currently operate a number of programs that provide technical assistance,
mentoring, and networking opportunities for entrepreneurs. Data from the quantitative analysis
of marketplace conditions (Chapter 3) shows that there are still substantial disparities in
business ownership for women, minorities and other diverse individuals. Based on those results,
DGS should consider expanding and improving its business development programming, and
networking and outreach events, in order to further catalyze small business formation and
success.

DGS hosts and participates in many networking and outreach events that include information
about marketing, becoming certified in the Commonwealth, doing business with the
Commonwealth, and available bid opportunities. DGS should consider continuing those efforts
but might also consider broadening its efforts to include more partnerships with local trade
organizations and other public agencies. DGS might also consider creating a consortium of local
organizations and public agencies that would jointly host quarterly outreach and networking
events and training sessions for businesses seeking public sector contracts. In addition, DGS
should consider ways that it can better leverage technology to network more effectively with
businesses throughout the Commonwealth. DGS could consider making use of online
procurement fairs, webinars, conference calls, and other tools to provide outreach and technical
assistance.
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